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JUDGES AND OFFICERS OF THE SUPREME COURT. 


_~ 


—_——. 


Hon. JOSEPH HENRY LUMPKIN, Athens. 
Hon. HIRAM WARNER,* Greenville. 

Hon. EUGENIUS A. NISBET, Macon. 
THOMAS R. R. COBB, Reporter, Athens. 
ROBERT E. MARTIN, Clerk, Milledgeville, 


Judges of the Superior Courts, presiding during the period of these 


Eastern District, 
Middle District, 
Northern District, 
Western District, 
Ocmulgee District, 
Southern District, 
Flint District, 
Coweta District, 


Reports.t 
Hon. Henry R. Jackson, Savannah. 
Hon. E. Starnes, Augusta. 
Hon. E. Baxter, Sparta. 
Hon. James Jackson, Monroe. 
Hon. H. V. Jounson, Midway. 
Hon. A. H. Hansett, Hawkinsville. 
Hon. James H. Srark, Griffin. 
Hon. E. Y. Hitz, LaGrange. 


Chattahoochee District, Hon. Rosert B. ALEXANDER, Columbus. 


Cherokee District, 


Hon. Joun B. Hoorer,i Rome. 


Southwestern District, Hon. Lorr Warren, Albany. 





*Re-elected for six years by General Assembly of 1849. 
tThere were several changes by the last Legislature in the Circuit Bench, 
so that many of the decisions of the late Judges are reviewed in this volume. 


tBy Executive appointment, in place of Hon. A. R. Wricut, resigned.— 


[Rep.] 
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CASES 


ARGUED AND DETERMINED 


IN THE’ 


SUPREME COURT OF THE STATE OF GEORGIA, 


AT SAVANNAH, 


JANUARY TERM, 1850. 





No. 1—Epwin M. Penpererasr and others, plaintiffs in error, 
vs. O. Fouey, administrator of F. Foley, deceased. 


[1.] In a Court of Law, the general rule is, that when the Statute of Limita- 
tions begins to run, it continues to run, unless its progress is arrested by 
some positive legislative enactment. 

[2.] In Courts of Equity, fraud has been held to be an exception to the operation 
of the Statute, until the discovery of the fraud. 

[3.] Theinterest of infants, as contemplated by the Act of 1817, against which 
the Statute of Limitations does not run, must be such an interest, as will ena- 
ble them to maintain an action in their own name by their guardian; as, 
where the legal title to the property is vested in them. 

[4.] Where the title to personal property of a testator or intestate, vests in his 
executor or administrator, and the Statute of Limitations has operated as a 
ber to the right of such executor or administrator to maintain an action 
therefor against one who has converted it, the right of the infant cestui que 
trusts of such executor or administrator, will be also barred by the Statute. 


In Equity, in Chatham Superior Court. Tried before Judge 
Fiemine, February, 1849. 


Patrick Pendergrast, a citizen of Savannah, being in bad health, 
left this State in 1830, for Ireland, leaving Daniel Foley as his 
general agent to manage his property, consisting of several ne- 
vou. vi 1 
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groes, drays, and some real estate. The immediate management 
of the drays was under the control of Andrew Dixon. On the 
1st November, 1830, all the negroes and drays of Pendergrast 
were sold at public auction by Daniel Foley, and the negroes 
were all purchased by him. 

In 1832, the last will and testament of Patrick Pendergrast was 
admitted to probate, and the executors qualified under the same. 
The executors had a settlement with Daniel Foley, and received 
from him the amount of the auction sales. Foley failed to pay 
over the amount received from Dixon for profits of drays previ- 
ous to sale at auction. Andrew Dixon intermarried with the on- 
ly daughter of Daniel Foley, and after his death, on 18th April, 
1842, Dixon and wife mortgaged two of these negroes, Sam and 
George, to Ebenezer Jenckes, for the payment of $600. Subse- 
quently, the mortgage was foreclosed, and the negroes sold by the 
Sheriff, and bought by Francis Foley, September, 1842. 

In 1845, Edward Pendergrast and Philip Reily and Wife, (for- 
merly Julia Ann Pendergrast) the legatees under the will of Pat- 
rick Pendergrast, brought an action of trover against Francis 
Foley for the two negroes, Sam and George. There was a ver- 
dict for the plaintiffs, and an appeal entered. 

Pending the appeal, Francis Foley filed his bill on the Equity 
side of Court, setting forth that he was a purchaser for value with- 
out notice, and those under whom he claimed had been in adverse 
possession for more than four years. The bill prayed a perpetu- 
al injunction. 

The answer of Pendergrast and Reily and Wife, set forth the 
foregoing facts; and farther, that the purchase by Daniel Foley 
was fraudulent and void; that Dixon had full knowledge of the 
fraud; that defendants were minors at the time of the sale, and 
but lately came of age, and had no knowledge of the fraud until 
within the last few years; that the executors assented to the lega- 
cy to them before the settlement, and that so soon as their assent 
was given, the Statute of Limitations ceased to run. The assent 
set up by the defendants, was the payment for board and clothing 
of the minors shortly after the qualification of the executors. 

Upon the trial, much testimony was introduced, not necessary 
to be here inserted. 


The Court charged the Jury at some length, to which charge, 
the following errors are assigned : 
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1st. Because the Court charged the Jury, that when notice of 
the auction sale, in 1830, of said slaves was brought home to the 
executors, that inasmuch as that sale was the fraud, the fraud be- 
ing thus discovered to the executors, that the bar of the Statute 
commenced. 

2d. Because the Court charged the Jury, that the possession 
of Andrew Dixon (whether he had or had not knowledge of the 
fraud) of these slaves, had barred the. right of the defendants 
thereto. 

3d. Because the Court charged, that the Act of 1817 did not 
protect the interest of the minor legatees of Patrick Pendergrast, 
but that the executors being barred, the said interest of the mi- 
nors was also barred. 

4th. Because the Court charged, that the appropriation of the 
profits and income of the estate of Pendergrast, to the mainten- 
ance and support of the defendants, (who were sole legatees un- 
der said will,) did not, in law, constitute such an assent on the part 
of the executors, as to vest the legal title to the slaves in the lega- 
tees, so as to bring them under the provision of the Act of 18th 
December, 1817. 

5th. Because the Court charged, that the defendants were bar- 
red by the Statute of Limitations from any claim to said slaves, 
when neither D. Foley, Dixon, or F. Foley, had separately had 
possession for the length of time prescribed by the Statute. 


R. M. Cuaruton and Joun E. Warp, for plaintiffs error, cited 
the following authorities : 


Michoud vs. Girod, 4 Howard’s Sup. Ct. Rep. 561. 4 Blackf. 
84. 5 Ga. Rep. 212. Ward on Leg. 364,7. 2 Williams on 
Extrs. 984. Matthews on Extrs. 176,177. Comyn’s Dig. title 
Administration, c.6. Paramour vs. Yardley, Plowden, 539, 544. 
Prince, 227,229. McLeod vs. Rogers, 2 Richardson, 20, 22. 1 
Hail’s Jurisprudence, 225.226. Tillinghast’s Adams, 491. 


Ww. Law, for defendant in error, cited the following author- 
ities : 


Harpending vs. The Dutch Church, 16 Peters, 455,493. Pas- 
chal, adm’r vs. Davis, 3 Kelly, 262. Hovenden vs. Annesley, 2 Sch. 
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§ Lef.630. 3 Pet.52. 10 Pet.223. 17 Ves.97. 1 Kelly, 388, 
538, 379. 4 McCord, 423. Lewin on Trusts, 24 Law Lib. 604, 
McPherson on Infants, 41 Law Lib. 540. 3-P. Wms. 309. 2 
Ball & Beatty, 71. 20 Pick.2. 1 McLean, 533. Prince, 578. 
2 Treadway’s Const. Rep. 549. 1 N. §& McC. 296. 3 McCord, 
451. 1 Bailey, 504. 1 Bailey, 505. 








By the Court—Warner, J. delivering the opinion. 


[1.] The main question involved in this case is, whether Fran- 
cis Foley, the original defendant in the action of trover, was pro- 
tected by the Statute of Limitations from a recovery of the two 
slaves, Sam and George, in a suit instituted by the legatees of 
Patrick Pendergrast, deceased. In November, 1830, the ne- 
groes were sold by D. Foley, at auction, as the property of Pat- 
rick Pendergrast, and purchased by D. Foley, who was the agent 
of Pendergrast. The negroes passed from D. Foley into the pos- 
session of one Andrew Dixon, and were mortgaged by Dixon to 
Jenckes, and subsequently sold, on the foreclosure of the mort- 
gage, at Sheriff’s sale, and purchased by Francis Foley, in 1842. 
Patrick Pendergrast died, leaving a will, by which H. Cassidy and 
L. O’Byrne were appointed his executors. In January, 1832, 
the executors of Patrick Pendergrast were qualified to execute 
his will. In March, 1832, the executors of Pendergrast had a set- 
tlement with D. Foley, the agent of Pendergrast, who sold the 
negroes at auction, in 1830, for the proceeds of the sale of the ne- 
groes, and received from said agent the amount of the sale thereof. 
In June, 1845, the legatees, under the will of P. Pendergrast, in- 
stituted their.action of trover against the present defendant’s in- 
testate, Francis Foley, who was the purchaser of the negroes at 
the Sheriff’s sale. Pending the action of trover, a bill was filed 
by the defendant in that action against the plaintiffs therein, pray- 
ing for a perpetual injunction; and upon the trial of that bill in 
the Court below, the question in regard to the Statute of Limita- 
tions was made. J'rom the time of the qualification of the exec- 
utors of Pendergrast, and the settlement by them with D. Foley, 
in 1832, to the time of the commencement of the action of trover 
against Francis Foley, who claimed, under the title derived from 
Daniel Foley, more than twelve years hadelapsed. The plaintiffs 
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in the action of trover were therefore barred by the Statute of 
Limitations, provided the Statute run against them. 

The Court below decided that the legatees, under the will of 
Pendergrast, were barred by the Statute, and there was a decree 
rendered, making the injunction perpetual; whereupon, the leg- 
atees excepted, and now assign the same for error here. In a 
Court of Law, the general rule is, that when the Statute of Limi- 
tations once begins to run, it continues to run, unless its progress 
is arrested by some positive legislative enactment. Dallantine on 
Limitations, 60. Peek vs. Randall, 1 John. Rep.165. Adminis- 
tratriz of McCollough vs. Speed, 3 McCord’s Rep. 455. Baring 
vs. MeGee, Ibid, 452. 

[2.] In Courts of Equity, fraud has been held to be an excep- 
tion to the operation of the Statute, until the discovery of the 
fraud. Brooksbank vs. Smith, 2 Younge & Collier, 58. Hovenden 
vs. Lord Annesley, 2 Schoale & Lefroy, 634. The plaintiffs in er- 
ror in this case insist upon two grounds to take it out of the Stat- 
ute. First, that there was fraud in the settlement with the execu- 
tors by D. Foley, and secondly, that the legatees of Pendergrast 
were infants at the time the settlement with the executors by D. 
Foley took place, for the negroes sold at auction by him. With 
regard to the alleged fraud in the settlement, the record does 
show that D. Foley had received various sums of money for the tes- 
tator, designated as “dray money,” for which he did not account ; 
but he did fairly account to the executors for the proceeds of the 
sale of the negroes, the specific property now sought to be recov- 
ered. The sale of the negroes by D. Foley, and the receipt of 
the “‘dray money,” were two separate and distinct transactions. 
He has accounted for, and paid over to the executors, the entire 
proceeds of the sale of the negroes, and it would not be equitable 
that the legatees should receive the proceeds of the negroes, and 
then recover them in an action of trover. If D. Foley fraudulent- 
ly concealed from the executors the fact that he had in his hands 
other effects of their testator, then, he or his legal representatives, 
are responsible to the proper parties interested therefor, and the 
question of the application of the Statute to such fraudulent con- 
cealment, will naturally arise whenever a recovery of such con- 
cealed effects shall be sought in the proper tribunal. The lega- 
tees of P. Pendergrast were infants at the time of the settlement 
made with D. Foley by the executors, for the sale of the negroes, 
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in 1832, and the question is, whether, inasmuch as the executors 
are barred by the Statute of Limitations, the infant legatees are 
also barred? Admitting that the sale of the negroes by D. Foley 
was illegal, yet, the executors knew of the sale after their qualifi- 
cation, and ratified it by receiving the proceeds of such sale, and 
the Statute commenced running against their right to sue for and 
recover the negroes, from the time of the settlement therefor with 
D. Foley, who was the purchaser of that specific portion of their 
testator’s estate. D. Foley’s title tothe negroes was adverse to 
that of the executors, as is the title of those who claim under him. 
[3.] But the counsel for the plaintiffs in error contend, that the 
legatees had an interest in the negroes, and therefore, the Statute 
did not run against them according to the provisions of the Act of 
1817. The first section of the Act of 1817 declares, that the Stat- 
ute of Limitations, when it has commenced running, shall not so 
operate, as to defeat the interest acquired by idiots, lunatics or in- 
fants, but shall cease until the removal of the disabilities of such 
persons, or the arrival of such infant to the age of twenty-one 
years. Prince,579. The title to the personal property of the tes- 
tator vested in his executors, and they had the legal right to sue 
for it. The legatees had not the legal right to sue for the proper- 
ty, until the assent of the executors. The record does not show 
that the executors ever assented to the legacy of these specific 
negroes, although the executors did make provision for the sup- 
port of the infants out of their testator’s estate. The appropria- 
tion of funds sufficient for the maintenance and support of the in- 
fants, during their minority, out of the estate of their testator, is not 
sufficient, in our judgment, to establish the fact that the executors 
assented to the legacy of these specific negroes, even by implica- 
tion, so as to divest the title of the executors thereto, and vest the 
same in the legatees. The interest of the infants, contemplated by 
the Statute of 1817, must be such an interest as would enable 
them to maintain a-suit, in their own names, for the property ; as, 
where the legal title to lands is cast upon the infant heirs of the 
deceased ancestor. In Wych vs. The East India Company (3 P. 
Williams, 309,) it was held, that where an executor, administra- 
tor, or trustee for an infant, who neglects to sue within the time 
prescribed by law, the Statute of Limitations shall bind the infant. 
In Hovendenvs. Lord Annesley, Lord Redesdale says, ‘a cestui que 
trust is always barred by length of time operating against his trus- 
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tee.” 2 Schoales & Lefroy, 628. See also, Pentland vs. Stokes, 2 
Ball & Beatty, 71, and Hall vs. Bumstead, 20 Pickering’s Rep. 2, 
to the same point. 

[4.] If the legal title to the two negroes now in controversy, 
was in the testator, at the time of his death, the same vested in his 
executors, who alone could have maintained an action for a con- 
version thereof, and the Statute of Limitations commenced run- 
ning against them in favor of D. Foley, and those claiming title 
under him, from the time of the settlement made with D. Foley, 
if not from the time of the qualification of the executors to exe- 
cute the testator’s will. 

The executors were barred by the Statute, and so are the in- 
fants, their cestut que trusts, also barred by the Statute. Ifthe ex- 
ecutors have, by their negligence, injured the interests of their 
cestui que trusts, then their remedy is against them, for the injury 
sustained in consequence of such negligence. How far the rights 
of infants to real estate would be protected by the Act of 1817, 
we express no opinion—we leave that an open question. Our 
judgment is confined to such cases only, as where the title to the 
personal property of the testator, or intestate, vests in his legal 
representative. 

Let the judgment of the Court below be affirmed. 
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No. 2.—W. Crasrrez, plaintiff in error, vs. Tuomas Green, 
defendant in error. 


[1.] Upon a motion to set aside an award made by an umpire, the Court will 
not consider the irregular and improper acts of the arbitrators. 

{2.] When arbitrators disagree, and the decision devolves upon an umpire, 
clothed with all the powers of the arbitrators, by the submission, his duties 
are not limited to the determination of the questions upon which they disa- 
greed, but extend to all the questions submitted. 

[3.] It is nota valid objection to an award, deciding that land in dispute be- 
longs to one of the parties, that it does not direct a conveyance of the land 
to be executed. 

[4.] It is not necessary that an award of lands, which the submission directs 
to be made in writing, under the hand of the arbitrators, should be under 
seal. 

[5.] It is not necessary to the validity of an award, that the umpire give rea- 
sons for his decision. 

[6.] When questions of law are distinctly submitted, the decision of the arbi- 
trators will be final, unless it appear on the award that the arbitrators in- 
tending to decide according to the law, have plainly mistaken what it is, and 
have acted on an erroneous rule of law. 

{7.] An umpirage will not be set aside in a case where the losing party was 
notified that the arbitrators had disagreed, and that the papers were in the 
hands of the umpire to decide, and when he was asked by the umpire if he 
desired him to rehear the case, he replied that he did not desire it, but 
was satisfied that he should proceed to determine according to the papers in 
his hands; on the ground, that such party was not notified of the time and 
place of making the award, and was thereby denied the right of appearing, 
examining witnesses and submitting evidence. 

[8.}] An award of lands is sufficiently certain, if it describe the land by metes 
and bounds, land-marks aud contiguous possessions, accompanied with a 
plat. 

[9.] An award must generally cover all the matters submitted; but if the 
words of the award are not co-extensive with the submission, it will still be 
good, if it decides all the matters actually in dispute between the parties. 


Thomas Green brought an action of ejectment in Chatham Su- 
perior Court, against William Crabtree, for a tract of land on 
Hutchinson’s Island. The general issue and Statute of Limita- 
tions were pleaded. On the trial, it appeared that only a portion 





Ejectment, in Chatham Superior Court. Motion to set aside 
award. Decided by Judge Fiemine, February, 1849. 
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of the land described was in dispute. The Jury being unable to 
agree, a mis-trial was awarded, and the parties then entered into 
the following submission : 


STATE OF GEORGIA, 
CuaTHamM County. 


Joun Doe, ex. dem. Tuomas GREEN, vs. Ricuarp Rog, 7. e. WM. 
CRABTREE, tenant in possession.— Ejectment. 


} In Superior Court, May Term, 1848 


Upon hearing the attorneys for plaintiff and defendant in the 
above entitled cause, and by their mutual consent, it is ordered by 
this Court, that all the matters in difference between the said par- 
ties to the above entitled cause, in relation thereto, be referred to 
the award, order, arbitrament, final end, and determination of Dr. 
John A, Wragg, of the City of Savannah, State and County afore- 
said, and Richard R. Cuyler; of the same place, arbitrators, mu- 
tually chosen by the said parties; to decide the matters in differ- 
ence between them in said cause; and in case said arbitrators 
above named cannot agree, then all the said matters in difference, 
as aforesaid, are to be submitted to the award, arbitrament, final 
end and determination of Mr. Aaron Champion, of said City of 
Savannah, State and County aforesaid, as sole umpire, to decide 
the said matters in difference, and mutually chosen and selected 
by the said parties for that purpose; so that the said Dr. J. A. 
Wragg and R. R. Cuyler, so nominated and appointed, as afore- 
said, as arbitrators, or the said Aaron Champion as umpire, in 
case the said arbitrators cannot agree, shall and do make and pub- 
lish their award, or his award as umpire, in writing, under their 
hands, ready to be delivered to the said parties in difference, or 
either of them, if they or either of them shall require the same, on 
or before the twenty-second day of May instant, and by the like 
consent, it is further ordered, that the said parties shall, in all 
things, abide by, perform, fulfil and keep such award, so to be 
made, as aforesaid, and the same when so made, shall be made the 
judgment of this Court; that the costs of said cause shall abide 
the event of said award, and that the costs of the reference and 
award shall be in the discretion of the said arbitrators. And by 
the like consent, it is ordered, that the said arbitrators or umpire, 
shall be at liberty (if they think fit,) to examine the said parties to 
this suit, and their witnesses, upon oath, to be administered be- 
fore some Justice of the Peace, in and for said County of Chat- 

VOL. Vil. 2 
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ham, or Notary Public, in and for said County, and that the said 
parties shall and do, before the said arbitrators or. umpire, if they 
or either of them shall so direct and require, produce all books, 
deeds, plats, maps, papers, or other writings, in their or either of 
their custody or power, relating to the matters in difference be- 
tween them in the above entitled cause. And by the like con- 
sent, it is further ordered, that neither the plaintiff nor the defen- 
dant shall, after said award shall have been made ‘and filed, bring 
or prosecute any action or suit at Law or in Equity, against the 
said arbitrators or umpire, or either of them, or any suit at Law 
or in Equity, against each other, touching or concerning the said 
matters in difference in the above entitled cause, or any writ of er- 
ror in relation thereto; and that if either party shall be. affected, 
delay or otherwise wilfully prevent the said arbitrators er um- 
pire,.or either of them, from making ‘the said award within the 
time above specified, such party shall pay to the other such costs 
as this Court shall think reasonable and just in the premises; or 
if either party shall not attend before the said arbitrators or um- 
pire, after reasonable notice, with his witnesses and papers, rela- 
ting to the matters in difference in said cause, and without such 
excuse as the said arbitrator: or umpire shall be satisfied with 
and. adjudge to be reasonable, then, and in such case, the said ar- 
bitrators or umpire shall and may proceed to decide the said mat- 
ters in difference, ex parte ; and the award so made, they or eith- 
er of them do return within the time aforesaid to this Court, to be 
entered up as the judgment of this Court. And it is further or- 
dered, by the like consent, that the testimony of all witnesses, 
which has heretofore been taken by commission in the above en- 
titled cause by either party, and which is now on file in this Court, 
or the testimony of any other witness or witnesses, which may 
hereafter be taken by commission by either party in said cause,. 
shall and may be submitted to the examination and inspection of 
the said arbitrators or umpire, before their said award shall be 
made; and the same is to be held,.considered and taken by the 
said arbitrators or umpire as part and parcel of the testimony in 
said cause, upon which the said arbitrators or umpire shall be au- 
thorized to act. And it is further agreed, that all legal questions 
shall be submitted to said arbitrators, which arose on the late tri~ 
al, including the Statute of Limitations. 
Savannah, 11th May, 1848. 
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The arbitrators having failed to agree on the main question at 
issue, each wrote out his opinion at length, and the matter was 
submitted, as provided, to the arbitrament of the umpire, A, 
Champion, who subsequently made the following award: 


Joun Dor, ex. dem. Tuomas Green, vs. Ricnarp Rok, 3. e. Wm. 
CRABTREE, tenant in possession.— Ejectment. 

Doctor John A. Wragg and Richard R, Cuyler, Esqrs. the ar- 
bitrators appointed under the order of Court in the above case, 
having been unable to agree, and having made their reports to me 
in writing, setting forth their different views, and I, in obedience 
to the said order of Court, having consented to act as umpire in 
said matter, and having examined the whole controversy and the 
evidences and papers of the parties and the reports of the arbitra- 
tors, do make my award and final determination of the controver- 
sy and suit between the said parties, as follows : 

1st. I award and find, that the following land claimed by the 
said defendant, and in his possession, or over which he claims to 
exercise ownership, is really the property of the plaintiff, Thom- 
as Green, that is to say, all that part of the Log Basin that is uorth 
of the back line of the wharf lots, as defined and marked out on 
the map hereto annexed, and to be taken as part of this award, 
said back line being ascertained, as I award, by a line running 
west from the angle ofthe old dam, just where the said dam com- 
mences to turn to the north; also, all of the canal, or the land 
covered by it west of said northern part of said Log Basin above 
described, to the line of the John Peter Ward tract; also, all the 
canal or creek, and the land covered by it south of said back line 
of wharf lots, until the said canal or creek leaves the main tract 
and enters into the tract known as the Join Peter Ward tract; 
also, a strip of land of fifty feet in width, having for its western 
boundary the division line between the main tract and the John 
Peter Ward tract, commencing four feet east of the mouth of the 
creek, and fronting on the Savannah river fifty feet, and extending 
back the same width of fifty feet in a northern direetion, until it 
intersects the canal or creek (or the land covered by it,) to the 
east of the John Peter Ward tract, the said fifty feet strip being 
also defined and designated on the map hereto annexed, and to be 
taken as part of this my award; all of the said land herein before 
designated, being part of the premises deseribed in the declara- 
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tion of the said plaintiff, and being situated on Hutchinson’s Is- 
land, in the County of Chatham and State of Georgia aforesaid ; 
and I award and find that the plaintiff is entitled to recover and 
receive the said parcels of land above described, from the said de- 
fendant, William Crabfree, and to have judgment therefor. 

2d.. I award and determine, that the said defendant, Wm. Crab- 
tree, is not entitled to avail himself of the Statute of Limitations 
in reference to such land, or any part thereof. - 

3d. I award and determine, that the said plaintiff is entitled to 
recover and receive from the said defendant, William Crabtree, 
the sum of two hundred and thirty-three dollars, for the mesne 
profits of the said land, so in the possession of the said William 
Crabtree up to the present time, and to have judgment therefor. 

4th. I award and determine, that all the costs (not including 
lawyers’ fees,) attendant on and growing out of the said eject- 
ment suit, or of the reference to arbitrators, or of this award, 
shall be ascertained and assessed by the Clerk of the Superior 
Court of Chatham County, and that the said costs shall be paid 
by the said defendaut, William Crabtree, to the said plaintiff, who 
shall have judgment therefor. 

5th. I award, that the plaintiff shall have liberty to use the le- 
gal means, and to take all necessary steps to carry into effect this 
my award. 

In witness whereof, I have hereunto set my hand, this tenth day 
of June, in the year one thousand eight hundred and forty-eight. 

In duplicate. A. CHAMPION. 


At the next term of the Court, a motion was made to set aside 
this award, on the following grounds : 

1st. Because the arbitrators and umpire decided the case with- 
out having seen the rule of reference. 

2d. Because Dr. John A. Wragg assumed as facts proved by 
the records, matters which do not exist, either in the record, the 
documentary evidence, or in the parol testimony in the case. 

3d. Because said arbitrator avers in his award, that all parties 
acknowledge that the canal or creek, a8 it now exists, empties it- 
self into the river a considerable distance west of the eastern boun- 
dary of the land of J. Peter Ward, when no such acknowledg- 
ment was ever made. 
4th. Because he avers that the diagram annexed to Campfield’s 
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testimony, is acknowledged to be incorrect in many particulars, 
when no such acknowledgment has ever been made. 

5th, Because the said Dr. John A. Wragg only decided the 
western boundary, leaving the question of the northern boundary 
unsettled. 

6th. Because Dr. J. A. Wragg, the arbitrator selected by plain- 
tiff, exhibited his award and that. made by R. R. Cuyler, Esq. to 
the attorney of the plaintiff, before they passed into the hands of 
the umpire, A. Champion, notice being thus afforde to said at- 
torney that the umpire was about to act in the premises, the same 
knowledge being withheld from defendant’s attorneys; the first 
intimation of any action on the part of the umpire received by de- 
fendant’s attorneys, was the information that he had made his 
award. 

7th. Because Dr. Wragg; the arbitrator of the plaintiff, has 
based his award or decision on principles of equity and justice, 
when legal questions were alone submitted to the arbitrators. 

8th. Because neither of the arbitrators have decided the ques- 
tion of costs, as they were required to do by the rule of reference, 
and because the umpire has decided the same, when he had no 
right to decide -any questions, except those on which the arbitra- 
tors had differed. 

9th. Because Aaron Champion, the umpire, undertook to de- 
cide the mattersin dispute between the parties, without first giving 
notice to William Crabtree or his attorneys, and without examin- 
ing any of the witnesses of defendant. 

10th. Because the award of A. Champion, the umpire, denies 
to the defendant the benefit of the Statute of Limitations, without 
assigning any reasons therefor, and without examining the wit- 
nesses of defendant to sustain said plea. 

11th. Because the award of said umpire is void, as it directs no 
conveyance to be made of the land awarded to plaintiff, and the 
award itself being insufficient for such purpose. 

12th. Because the said umpire, in awarding the fee-of the fifty 
feet of land set down in the plat accompanying his award, has giv- 
en to plaintiff a right not claimed, he only claiming the use there. 
of, for the purpose of a canal, as is manifest from the whole testi- 
mony in the case. 

13th. Because the said umpire has not decided the right of the 
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parties to the improvements made by defendant on the land awar- 
ded to plaintiff. 

14th. Because said award is uncertain, as it does not define the 
metes and bounds of that portion-of the Log Basin awarded to 
plaintiff. 

15th. Because said award, in relation to all the land it profess- 
es to give to plaintiff, is uncertain, insufficient, contradictory and 
unintelligible, and in no case sets out the land awarded by metes 
and bounds. 

16th. Because said umpire has not decided, according to the 
rule of reference, all the legal questions that arose on the trial of 
the case. 

17th. Because in said award there are palpable errors and gross 
mistakes, both in law and in fact. 

On the hearing before the Court below, the following affidavits 
were filed : 


Joun Dor, ex. dem. Tuomas GREEN, vs. Ricnarp Rog, 7. e. Wm. 
CRABTREE, tenant tn possession.— Ejectment.— Award by Aaron 
Champion, Umpire. 

Personally appeared William Crabtree, the defendant in the 
above case, who, being duly sworn, says, that he was never notified 
by said Aaron Champion of the time and place, when and where 
he would proceed to investigate the said cause. That he, the 
said Aaron Champion, made his award without giving this depo- 
nent any opportunity, either in person or by his attorneys, to ap- 
pear before him, during his investigation of said cause, or to have 
his witnesses examined. 

Sworn to before me, this seven- WM. CRABTREE. 


teenth day of June, 1848. 
Francis SorREL, J. 1. €. C. C. 


GEORGIA—Chatham County. 

Before me, personally appeared, Aaron Champion, who, being 
duly sworn, deposeth and saith, that he is the same person who 
acted as umpire in the ejectment case of Green vs. Crabtree, and 
deponent further saith, that after the arbitrators had disagreed, 
and he had been informed of that fact, and the papers containing 
the different statements of the arbitrators, embodying the verbal 
evidence, and also the other papers, had been placed in his posses- 
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sion, deponent called on Captain William paranre aa defendant 
in said action, and apprised him that the papers had been handed 
to him, and the whole matter was now submitted to him for his 
final umpirage, and asked the said William Crabtree if he desired 
deponent, as such umpire, to re-hear the witnesses; to which the 
said William Crabtree replied, that he did not desire-it, that he 
was satisfied that deponent should proceed under the written 
statements of the arbitrators and the other papers submitted ; and 
that thereupon and afterwards, the said deponent proceeded to 
determine the said case, and to deliver his award. 

Sworn to before me, this 17th A. CHAMPION. 


July, 1848. 
Levy Hart, J. P. 


The Court overruled the nrotion, and the following errors have 
been assigned : 

lst. Because His Honor decided, that he must confine his de- 
cision to the exceptions which touch the award of the umpire, 
without reference to the aets, irregularities. or errors of Dr. 
Wragg, one of the arbitrators, and therefore, declined to decide 
the 2d, 3d, 4th, 5th, 6th and 7th exceptions made to the award. 

2d. Because His Honor decided, that under the rule of refer 
ence, the decision of the umpire is net restricted to the points pass- 
ed on by thearbitrators, and upon that ground, overruled the 8th 
exception. 

3d, Because His Honor overruled the 11th exception, and de- 
cided the award good, although it directs no conveyance to be 
made by Crabtree to Green. 

4th. Because His Honor decided it was unnecessary for the 
award to be under seal. 

5th. Because His Honor overruled the 10th exception, and 
thereby sustained the award, which denied to Crabtree the bene- 
fit of the Statute of Limitations, without assigning any reasons 
therefor, and contrary to the law of the land. 

6th. Because His Honor overruled the exception, that the um- 
pire examined no witness of defendant, to sustain the plea of the 
Statute. 

7th. Because His Honor overruled the 12th exception, and 
thereby sustained the award, giving the fee of the land to Green. 

8th. Because His Honor overruled the 14th and 15th excep- 
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tions, and thereby decided the award to be sufficiently certain, as 
to metes and bounds. 

9th. Because His Honor overruled the- 16th exception, and 
thereby decided that the umpire, by his award, has settled ail the 
matters in difference between the parties. 

10th. Because His Honor overruled the 9th exception, thet with 
standing the affidavit of Wm. Crabtree. 

Couen and Law, for plaintiff in error, cited the following au- 
thorities : 


Russell on Arbitrators, 257, 258, 411, 412, 460, 462, 113. Du- 
ervs. Boyd, 1 Serg. § Rawle, 209. 2 Ball § Beatty, 120. 1 
American C. L. 458, 464. Kent. vs. Elstol,3 East. 18. 2 Vesey, 
Jr.17. Cowforth vs. Geer,2 Vernon, 705. Wiiliams, ex’r, vs. Pas- 
chal’s Heirs, 3 Yeates;568. Bond vs. Olden, 4 Yeates, 243. Kel- 
ly vs. John, 3 Wash. C. C. Rep. 45. Hunt vs. Hunt, 1 Wash. C. 
C. Rep. 58, et seq’t. Falconer vs. Montgomery, 4 Dail. 233, 271. 
Russell on Arbitrators, 230. Johnson vs. Lancaster, 5 Kelly, 45, 
et seq’t. Watkins vs. Wolfolk, Ibid, 268. Doe, ex. dem. Mad- 
kins § Long vs. Horner § Roupell, 8 Adol. §; Ellis, 235, Doding- 
ton vs. Hudson, 1 Bing. 382. “ 


CuarttTon and Warp, for defendnat in error, cited the follow- 
ing authorities : 


Watson on Awards, 59, Law Library, 100, marginal page. 
Jackson vs. Gager, 5 Cowen, 386,’7.- Watzon on Awards, 59, 
Law Library, marg. p. 128, 289. Payne vs. Massey, 9. J. B. 
Moore, 666. 17 Eng. Com. Law Rep. 129. Watson, marg. p. 
284, 5. Kydon Awards, 114, 115. Russell on Arbitrators, marg. py 
631. 1 Peters’ S..C. Rep. 228. . Watson on Awards, 59, Law 
Library, marg. p.134, 176-to 179, 202. Russell on Arbitration, 
marg.p. 258. Hall-vs. Lawrence, 4 Term Rep. 589. Tunno vs. 
Bird, 27 Eng. Com. Law Rep.111. Sharp vs. Lipsey, 2 Bailey’s 
Rep. 113.. Russell'on Arbitrators, marg. p. 71. 


By the Court —Nisset, J. delivering the opinion. 


Upon a motion to-set aside the xmpiraze in this case, some sev- 
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enteen points were made against it, and all overruled by Judge 
Fiemine. We are to determine whether, in reference to any of 
these points, he committed error. I pursue the order in which 
the errors are alleged in the bill. 

[1.] The Court is claimed to have erred in this, that he refused 
to consider at all, those points against the umpirage or award of 
the umpire, which relate to irregularities charged in the motion, 
against Dr. Wragg, one of the arbitrators, 

The Court below was called upon to set aside the umpirage of 
the umpire. The arbitrators, and also the umpire, were named by 
the parties and designated in the submission, which was made a 
rule of the Court. The arbitrators proceeded to consider of the 
subject matters referred to them, and disagreed upon ‘the main 
point in controversy, each giving a separate opinion. They, 
therefore, made no award. The Court was considering the judg- 
ment of the umpire, and that only. It had nothing to do with the 
conduct of the arbitrators. They having failed to make an award, 
the umpire occupied the position of a sole arbitrator. His duties 
were the same, which were devolved upon the arbitrators—his 
powers, and the limitations upon him, the same—all derived from 
the submission. The written opinions of the arbitrators were 
not before the Court as judgments. Their functions ceased upon 
their final disagreement, and the umpire succeeded tothem. The 
umpire was bound to decide upon his own sole responsibility, ir- 
respective of the acts, whether legal or not, of the arbitrators, 
This is all true generally; it is especially true in this case, be- 
cause the rule of submission devolved upon him expressly the 
duty and power to decide all the matters submitted, for it de- 
clares, “and in case said arbitrators cannot agree, then all the 
said matters in difference, aforesaid, are to be submitted to the 
award, arbitrament, final end and determination of Mr. Aaron 
Champion, of the City of Savannah, State and County aforesaid, 
as sole umpire, to decide the said matters in difference, and mutu- 
ally chosen and selected by the said parties for that purpose, &c.” 
The submission is the chart of his powers, as well as those of the 
arbitrators. Upon this reference, there was but one judgment be- 
fore the Court. The questions were made upon that judgment. 
The presiding Judge, in our opinion, was not at liberty to pro- 
nounce upon it, according to the conduct of strangers to it, and 
was, therefore, right in refusing to consider the points of irregu- 

VOL. vit 3 
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larity meade in the motion to set aside the award of the umpire 
against Dr. Wragg, one of the arbitrators. Kyd on Awards, 101. 

{2.] The second exception falls, necessarily, with the first. 
This exception asserts this proposition, to wit: “that the duties 
and powers of the umpire are restricted to those subject matters 
submitted, about which, the arbitrators differed.” The umpire 
decided that the costs of the reference should be paid by Crabtree. 
About that costs, the arbitrators gave no opinion, and did not, con- 
sequently, differ; therefore, says the plaintiff in error, the judg- 
ment of the umpire ought to be set aside. But this question of 
costs was one of the matters submitted distinctly to the arbitrators, 
by the terms of the submission, and if equal power and the same 
duties devolved upon the umpire, which were cast upon the ar- 
bitrators, he was right in deciding it. That he was clothed with 
all the powers of the arbitrators, we have already seen. The sub- 
mission is the evidence of what are his duties. He was not re- 
stricted to such matters as those upon which the arbitrators could 
not agree. He was made a judge, not to settle differences be- 
tween the arbitrators, but differences between the parties. Into 
that covenant he came. : 

[3.] The eleventh exception in the motion to vacate the award, 
assumes that it is void, because it directs no conveyance to be 
made of the land awarded to the plaintiff, Green, and it is insuffi- 
cient, of itself, for that purpose. The presiding Judge overruled 
the exception, and that decision is the third ground of error in 
the bill. The subject matter submitted was-a strip of land on the 
Savannah river, being a part ofa lot of two hundred acres. For 
this entire lot, the plaintiff brought ejectment. The umpire 
awarded the strip of land to the plaintiff, and it is objected that 
he did not direct a conveyance to be made. It was not necessary ; 
the award is good without it. It is as effective to transfer the 
property, as would be a judgment in ejectment. When made, it 
is directed in the submission to be entered as the judgment of the 
Court. It is the judgment already of the forum selected by the 
parties to decide upon their rights. That decision, when made, 
is agreed between the parties, with more than the usual distinct- 
ness, to be final. This award is pleadable (and would be a pre- 
vailing plea) to-any future action by the defendant against the 
plaintiff for the land. He is estopped, by the award, from denying © 
the plaintiff’s title. In a suit for the land, the award being plea- 
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ded, he would not be permitted to go into evidence of title. In 
point of fact, the question here was not one of title, but a question 
of boundaries. The plaintiff was in possession of the lot of two 
hundred acres sued for; his title to that lot was not controverted 
before the umpire. The question was, whether the strip of land 
awarded to the plaintiff was embraced within that lot. Although 
the award might not have the operation of conveying the land, yet 
it would estop the defendant from setting up his title to it, or dis- 
turbing the plaintift’s possession. 3 Hast,15. 4 Dallas, 20. 2 
Johns. R. 322. 1 Wend. 326. 9 Coke, '78. Vin. Ab. Arb. a, 5, 
u,ll,y,1. Rolle Arb.d,9. 6 Pick. 148. 4 Ibid, 507. 15 Mass. 
146. By Statute in this State, a decree in Equity passes the title 
toland as adeed. Hotchkiss, 682. 

[4.] The fourth error is charged to consist in this, that the 
award was held to be good, although not made under the seal of 
the umpire. The submission does not require it to be under seal. 
It requires it to be made in writing under the hands of the arbitra- 
tors. It was so made and returned. It pursued the submission 
in this particular, and that is sufficient. Kyd, 261 to 263. 

As I have already stated, the plaintiff brought ejectment for two 
hundred acres of land; the defendant, by plea, set up a title to a 
small portion of it, under the Statute of Limitations. The sub- 
ject matters, involved in the suit, were submitted to arbitration, 
and the rights of the defendant, under the Statute, were distinctly, 
co nomine, submitted. It is said that the Court erred in overrul- 
ing this exception, in the motion to set aside the award, to wit: 
“The umpire denied to the defendant the benefit of the Statute of 
Limitations, without assigning reasons therefor, and in denying 
him the benefit of the Statute, acted contrary to the law of the 
land.” This exception presents two questions— 

[5.] Ist. Can an award be set aside, because the umpire gives 
no reason for his judgment? 2d. Can it be set aside for a mis- 
take of the law? 

The matter is submitted for the award of the arbitrator or um- 
pire, and not for the reasons of his judgment. He may give rea- 
sons or not. Ifhe does not, it is no ground to impeach the award. 

[6.] The general rule is this: an-award cannot be impeached 
- but for corruption, partiality or gross misbehavior in the arbitra- 
tors, or for some palpable mistake of the law or fact. Awards are 
treated with great liberality. The parties make the arbitrators 
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judges, and their judgment has much of the solemnity which at- 
taches to the judgment of a Court of Justice. The rule above 
laid down, obtains in Equity. It is still more stringent at Law. 
At Law, an award, upon a submission which involves both law 
and facts, will not be opened for a mistake of the law, unless the 
mistake appear on the award itself, and even then, it must be in 
a case where the arbitrator, intending to apply the law correctly, 
has mistaken what the lawis. To illustrate: If, in this case, the 
umpire had awarded in favor of the plaintiff, and proceeded to say, 
that the defendant had not been in possession the statutory term 
of ten years, and, therefore, although in possession for seven years, 
was not entitled to the benefit of the Statute, it would have been 
such a mistake, as at Law, would have invalidated the award. 
Parties may submit the /aw to arbitrators—they may clothe them 
with power to decide that, or to decide upon equitable principles, 
irrespective of the rules of law. I apprehend that no case is to 
be found, where the question of law being submitted distinctly, 
and the judgment being on that question, nakedly, that judgment 
has been opened because of'a mistake of the law. That is this case. 
In totidem verbis, the Statute of Limitations was, in this rule, sub- 
mitted, and the umpire decided on it without giving reasons. The 
parties agreed that the decision should be final, and went so far 
as to bind themselves not to bring a writ of error. Watson on 
Awards, 59 vol. Law Library, 289. Payne vs. Massey, 9 J. B. 
Moore, 666. 17 Eng. Com. Law Rep. 129. Chace vs. Wetmore, 
13 East, 357. Bouttilleer vs. Thick, 1 Dowl. §& Ryl. 366. Cramp 
vs. Symonds, 7 J, B. Moore, 434. Kyd, 185,237, 238. 3 Caine’s 
R.167. 14 Johns. R.105. 10 Ibid, 146,’7.. Lucas vs. Wilson, 
2 Burrow, 701. 2-Jokns. R.62. 3 Ibid, 367. 3 Atk. 529, 644. 
1 Johns, Ch. R.102. 2 Vern. 251. 1 Vesey, Jr. 369. 2 Ibid, 22. 
4 Porter, 70, 71. 

[7.] The sixth and tenth exceptions are to the same question, 
and may be considered together. The substance of these excep- 
tions is, that the Court held that it was not necessary, under the 
facts of this case, that the umpire should have reheard the case, 
notifying the defendant to appear and examine witnesses and sub- 
mit evidence, and in that ruling, committed error. 

It is developed in the record, that the umpire did, in fact, inform 
Crabtree, the defendant, that the arbitrators had disagreed, and 
that the opinions of the arbitrators and the papers in the case wer 
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in his hands, and that the whole matter was submitted to him for 
final umpirage, and farther, that he asked Crabtree if he desired 
him to re-hear the witnesses, and to this inquiry, he replied that he 
did not desire it, and that he was satisfied that he should proceed 
under the written statements of the arbitrators and the other pa- 
pers submitted. These facts appear by the affidavit of Mr. Cham- 
pion, the umpire; in reply to which, the affidavit of Crabtree 
states, that the conversation between himself and the umpire, was 
a loose and desultory one, and that he was under the impression 
that he or his attorney would be summoned to attend at the time 
and place, when and where the umpire would make his award; 
and he farther states in his affidavit, that he had various title deeds 
to the premises in dispute in his possession, which the umpire 
ought to have had before him. To these statements of the de- 
fendant, the answer is obvious. If the conversation was a loose 
and desultory one, yet it was one which he understood—it was 
notice to him that the arbitrators had disagreed, and that the um- 
pire was called upon to decide. The question was distinetly put, 
whether he desired the umpire to re-hear the witnesses, and the 
answer distinctly made, that he did not desire it, but was satisfied 
that the umpire should proceed to determine, under the written 
statements submitted by the arbitrators and the other papers in his 
hands. He had notice, and he waived his right to appear, examine 
witnesses, and present the title deeds in his possession. What right 
has he to complain ? - He took the risk of a decision on the state- 
ments of the arbitrators and the other papers submitted. Had he, 
after this conversation, and before the umpirage was made, de- 
manded a hearing, the case would have been different. Besides, 
the title deeds to the premises had no relevancy to the matter in 
dispute. From the supplement to the bill, added by agreement of 
counsel—from the evidence submitted to the arbitrators, and 
from their written statements, it is clear that the ¢z¢le to the land, 
awarded to Green, was not in dispute, except so far as it depend- 
ed on the Statute of Limitations. Hallvs. Lawrence, 4 T: R. 589. 
1 Baily, S.C. R. 81,82. 2 Baily, 8. C.R.113. Kydon Awards, 
101 to 104, and notes. I place this decision, not on the ground 
that it is not necessary for the umpire to give notice and re-hear 
the cause, but upon the ground that the party had notice and waiv- 
ed his right. The discussion of the other point (and it is a moot- 
ed one) is not necessary to the case. See authorities last cited, 
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and 4 Dall. Penn. R. 232, and 2 Dall. 271. Upon these views, 
we sustain the Court below on the 6th and 10th exceptions. 

The seventh exception was not pressed, and requires no opinion. 

[8.] The eighth secks to convict the Court below of error, be- 
cause he refused to hold that the award should. be set aside, be- 
cause it does not describe the land awarded to the plaintiff, with 
sufficient certainty. The award describes it as part of the land 
set forth in the plaintiff’s declaration, and in the possession of the 
defendant, by metes and bounds, by landmarks and contiguous 
possessions, and a map of it accompanies the award. ~ What more 
could be done? The description is minute, intelligible, and quite 
sufficient for identification. 

[9.] The ninth and last exception, claims the umpirage bad, be- 
cause the umpire did not decide upon ali the matters submitted. 
The plaintiff, as befure stated, being in possession of two hundred 
acres, less a small part of it, which was in possession of the defend- 
ant, brought ejectment for the whole, and all the matters involved 
in this suit were submitted. The umpire awarded the small por- 
lion, in the possession of the defendant, to the plaintiff, without 
saying to whom the large remainder belonged, and therefore, says 
the plaintiff in error, the award did not pass upon ail the matters 
eubmitted, and is illegal. The terms of the submission embraced 
all matters mn difference between the parties to the suit, and in rela- 
tion thereto. Because the plaintiff’s declaration went for two hun- 
dred acres, it does not necessarily follow that the parties were in 
difference about all of that land. A plaintiff may sue in eject- 
ment for five thousand acres, and submit proof as to, and recover 
only five. But in fact, the small amount of land awarded to the 
plaintiff, was the only matter, so far as the lands are concerned, in 
difference, To whom that belonged, was the actual question. 
The possession of the remainder being in the plaintiff—his title 
not denied, but admitted by the defendant’s counsel—it remained, 
after the award, precisely in statu quo. An award concerning 
that, would have been supererogatory. The rule clearly is, that 
the award must comprehend every thing submitted, and must net 
be of parcel only. If, indeed, the letter of the submission here 
embraced all the land, still this award is good; for the rule, as 
above, is subject to this limitation, to wit: If the words of the sub- 
mission be more comprehensive than those of the award, yet if it 
do not appear that any thing else was in dispute between the par- 
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ties, besides what is comprehended in the award, it will be good. 
As, if the submission be of all actions, personal and real, and the 
award be of actions, personal only, it shall be presumed that 
no actions, real, were pending between the parties. Kyd, 172. 
Jackson vs. Ambler, 14 Johns. R. 105, 106. 8 Coke,98. 19 H. 
6,6,5. Rol. Arb. L.5. The land awarded to plaintiff, and that 
alone, was in dispute between these parties. This is manifest in 
this, that counsel of defendant admitted on the record, that the ti- 
tle to the lands was in Green, in this, that the evidence before the 
arbitrators was confined to the mere strip,-and in this, that the 
statements of the arbitrators have reference to that only. The 
ease, therefore, falls within the limitations of the rule. 

Let the judgment below be affirmed. 


















No. 3—Tue Mayor, &c. Savannan, plaintiffs in error, ts. 
Cuartes Hartrince, defendant. 











{1.] Taxation, in reference to the subject matter, is divided by writers on 
political economy, as well as the tax laws of all governments, into three 
classes—capitation, property and income; and where one or more is treat- 
ed of or acted upon, the other is never intended.. 

[2.] The history of the legislation of the State, in reference to a particular 
subject matter of taxation, may be referred to, as tending to aid in the con- 
struction to be given to the Statute; and where the State has never taxed 
income, the power to do so in a corporation, must appear by express words 
or unavoidable implication. 

[3.] A charter, authorizing a municipal corporation to tax real and personal 
estate, does net, necessarily, confer the right to tax income 

[4.] In the construction of Statutes made in favor of corporations or particu- 
lar persons, and in derogation of common right, care should be taken not 
to extend them beyond their direct terms or their clear import. 

[5.] Statutes which impose restrictions upon trade, or common occupations, 
must be construed strictly. 

[6.] Statutes levying taxes should be construed most strongly against the 

Government and in favor of the citizen. 
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[7:] Revenue Statutes are, in no just sense, remedial laws, and are not, there- 
fore, to be liberally construed. 

[8.] In laws imposing taxes, if there be a real doubt whether the inten- 
tion of the Act was to levy the tax, that doubt should absolve the tax-payer. 


[9:] Retrospective Statutes are forbidden by the first principles of justice. 


Certiorari, in Chatham Superior Court. Decided by Judge 
Fiemine, June, 1849. 


By an ordinance of the Mayor and Council of Savannah, pass- 
ed 11th November, 1842, a tax was imposed as follows: “ Upon 
all gross income derived from commissions (whether ordinary or 
guaranty commissions) charged on purchases or sales of any ar- 
ticles whatever, on procuring or collecting freights, on receiving 
or forwarding goods, on all money negotiations, on the purchase 
or sale of stocks, or other evidences of debt, on commissions re- 
ceived as executor or executrix, or administrator or administra- 
trix, and also upon the profits or income arising from the pursuit 
of any faculty, profession or calling, (the clergy and schoolmas- 
ters excepted) there shall be paid a tax of two and a half per 
cent. on the gross amount of said bill.” 

Under this ordinance, Charles Hartridge returned for ‘ com- 
missiotis on purchases, &c, $11,248 ;” and having failed to pay the 
tax, execution issued. Hartridge filed an affidavit of illegality, 
on the ground that the ordinance was unauthorized by any of the 
Acts granting power to tax to the Council. 

These Acts are as follows: The Act of 1787 granted power 
“‘to lay and assess one or more rate or rates, assessment or assess- 
ments, upon alland every person or persons, whodo orshall inhabit, 
hold, use or occupy, possess or enjoy any lot, ground, houses or 
place, building, tenement or heriditament, in any square, street or 
place, within the limits of the Town of Savannah,” &c. The Act 
of 1805 grants power “to assess and levy an annual tax on all 
persons and property within the said City, liable to pay tax by 
the general tax laws.”” The Act of 1825, by the seventh section, 
grants power to raise money “by a poll tax, or by tax and as- 
sessment, upon all real and personal estate within the limits of 
the City.” By the fifteenth section, the Council are authorized 
to “ tax pedlers within the jurisdictional limits of the corporation 
of Savannah, and to tax all and every person or persons vending 
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any goods,. wares or merchandize in the City of Savannah or 
hamlets thereof.” 

The Mayor and Aldermen, in Council, overruled the affidavit 
of illegality, and Hartridge carried the case before the Superior 
Court, hy certiorari. Onhearing the certiorari, the same was sus- 
tained by the Court, and the decision of the Council reversed. 

This decision is alleged as error. 


S. Couen, for plaintiff in error. 


The Acts of the Legislature, viz: the Act of the 10th Febru- 
ary, 1787, and the Act of 2d December, 1805, and the Act of 24th 
December, 1825, give to the corporation the right to enforce the 
tax in question. Marbury § Crawford,121. Clayton, 243. Daw- 
son, 464. 

Defendant is a factor and vendor of goods, wares and mer- 
chandize, and therefore liable to the tax. Clayton, 226, 229. 
Dawson, 420. Hotchkiss, 131, 132. And that this is not a poll 
tax. 16 Peters, 435, 446. 

Income is properly classed under the word property, and is, 
therefore, a subject of taxation. 2 Blackstone, 103,17. Ltnning 
vs. City Council of Charleston, 1 McCord, 345,349. Bank of the 
State of Georgia vs. The Mayor and Aldermen, Dudley, 130, 131, 
137. Portland Bank vs. Apthorp, 12 Mass. 252, 6,7. 16 Peters, 
435, 445, 446. 3 McCord, 374, 5, 6. 

The charter of the City of Charleston authorizes the City 
Council “ to make assessments on the inhabitants of Charleston, 
or those who hold taxable property within the same,” and it has 
been decided that this grant of power gives full power to tax 
all subjects of taxation. 1 Nott §& McCord, 527, 28,30. 1 Me- 
Cord, 245, 7, 8,9. 4 Wheaton, 429. 16 Peters, 435, 445. 3 
McCord, 374, 5, 6. 

And, finally, the Legislature, at its late session, has given a le- 
gislative interpretation to the various Acts of 1787, 1805, 1825, 
confirmatory of the power, and our own Supreme Court is liberal 
in its construction of City charters. 5 Kelly, 546, 561, 66, 67. 


Warp (representing McAtiister) and Law, for defendants, 
cited ; ' 


VOL. vin, 4 
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2 Speers, 729 to'735. 4 Hill, N. Y. 83,4. 4 Peters, 168. 1 
Halsted, 352. 1 Blackf: 336. 1 McLean, 41. 16 Peters, 447, 
12 Mass. 252. 17 1b. 461. -Ang. & Ames, 373. Dudley, Ga. 
132. .1.MeMullan, 413. 6 John. 93. - 1 Hill’s 8. C. Rep. 36. 1 
MeCord,346. 3 McCord,374. 1 Nott & McC.527,8. Statutes 
at Large of S. C. pp. 366, 414, 487, 497, 529,628. 2 Bailey, 
671. Frederick vs. The City Council, 5 Ga. Rep.561. - 12 Mass. 
268.. 








By the Court—Lumrxin, J, delivering the opinion. 


_ This writ of error is brought to test the validity of an ordi- 
nance of the corporation of Savannah, laying a tax upon tcome ; 
and the single question I propose to discuss is, Have the Mayor 
and Aldermen -of that City the power, under their charter, to 
impose this tax? . 

It will not be disputed that iacome is a legitimate subject of tax- 
ation. The State of Georgia, in the exercise of its law-making 
power, may assess such a tax, and may delegate the authority to 
do so to a municipal corporation, The only inquiry here is, Has 
the right been conferred in the present instance? . Now, the bur- 
den is upon the corporation to show the grant, by express-words, 
or necessary implication. For, otherwise, it cannot be justified 
in the exercise of this high prerogative of sovereignty, of taxing 
private property without the consent of the owner. 

We will proceed, then,. to examine; in their chronological or- 
der, the several Acts of the Legislature, passed in reference to 
this subject, to ascertain what taxing power has been bestowed by 
the Legislature upon this corporation. There are four. Statutes 
upon this subject; the first, the Act of 1787, (Mar. & Crawford, 
121;) the second, the Act of 1805, (Clayton, 243 ;) the third, the 
Consolidation Act of 1825, (Dawson, 464;) and the fourth, the 
Act of 1838,.( Pamphlet Laws, p. 64.) It is conceded that these 
Acts are-all in force; and, consequently, if the power is in either 
of them, it may be rightfully. exercised by the Mayor and Alder- 
men. 

The 4th section of the Act of 1787 provides, “that it shall and 
may be lawful for the said Wardens, or a majority of them, year- 
ly and every year, and oftener, if occasion may require, to make, 
lay and assess one or more rate or rates, assessment or assess- 
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ments, upon all and every person or persons, who do or shall in- 
habit, hold, use or occupy, possess or enjoy any lot, ground, 
houses or place, building, tenement or hereditament, in any square, 
street or place, within the limits of the Town of Savannah, or 
hamlets thereof, for raising such sum or sums of money as the 
said Wardens, or a majority of them, shall, in their discretion, 
judge necessary for and towards carrying this Act into execu- 
tion.” 

The construction of this Act came directly before the Conven- 
tion of Judges, in the case of the Bank of the State of Georgia 
vs. The Mayor and Aldermen of the City of Savannah, in 1832, 
(Dudley, 136;) and that able Bench there held, that the Act of 
1787, “ authorized a tax only upon lots of ground or buildings 
within the City, or upon persons, in respect to this species of pro- 
perty, by reason of their owning, occupying or inhabiting the 
same.” ‘This interpretation we believe to be correct; and the 
procurement of the passage of the subsequent Acts of 1805, 
authorizing a tax.upon “all persons and property,” and of 1825, 
to tax “ all-real and personal estate,” is conclusive that the corpo- 
ration itself put this restrictive meaning upon its own powers un- 
der the previous charter. We conclude, then, that the power to 
tax income is not found in this Act. 

The 1st section of the next Act, of 1805, authorizes the Mayor 
and Aldermen to raise and establish a regular watch, and for the 
purposes of paying and maintaining the same, the second section 
declares that they may “assess and levy an annual tax on all per- 
sons and property within the said City, liable to pay tax, by the 
general tax law.” Here it is admitted, power is conferred to tax 
all persons and property ; but the power to! tax property, is ex- 
pressly limited -to such property as was liable to pay tax, by the 
general tax laws of the State. But income was not liable to pay 
tax, by the general tax laws of the State, in 1805; nor, indeed, at 
any other time. Therefore, the power to tax ineome, Was not in- 
cluded in this grant. 

The 7th section of the Act of 1825, authorizes the Mayor and 
Aldermen, for certain purposes therein enumerated, to raise any 
sum or sums of money, “by a poll tax, or by tax and assess- 
ment, upon all veal and personal estate, within the corporate lim- 
its of the’ City.” “Does this power to tax property, generally, 
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here denominated real and personal estate, confer the right to 
tax encome ? 

[1.] The subject of taxation has been, very properly, divided 
into three classes—capitation, property and income; and _ this 
distinction is recognized, not only by all writers on political 
economy, but in the general tax laws of all Governments; and 
when one or more is mentioned or treated of, the other is ney- 
erimtended. And the point to be decided is, not whether in- 
come may not, possibly, be comprehended under the general name 
of property, but whether such is its meaning, and such was 
the design of the Legislature, in this Act? 

[2.] I am aware that it has been held in South Carolina, that 
the City Council of Charleston, under their charter, to make 
assessments on the inhabitants of Charleston, or-those who hold 
taxable property within the same, have authority to tax income— 
and very properly ; for excome is taxable property by the gener- 
al tax laws of that State—and had been, if we mistake not, from 
the first Act upon the subject, in 1777, down to 1783, the year 
when the charter to the City of Charleston was passed. But, in 
Georgia, notwithstanding the mind of the Legislature has been, 
at each successive session, intensely oceupied with this most ex- 
citing and engrossing topic, to-wit, the best mode of raising taxes; 
still, up to the year 1825, and evento the present period, the 
State has never adopted the policy of gathering taxes from pur- 
suits and employments. And if she has not seen fit to tax the 
commissions of executors and administrators, in any other part 
of ourwidely extended limits, why shouldshe delegate this power, 
to be exercised over this class of citizens, in the City of Savan- 
nah? I can readily conceive, that there may be local subjects of 
taxation, which would not apply to any other place or section, or 
any other portion of our people; but ‘this is not true of callings, 
common to all; and to warrant such a supposition, the power 
thus claimed should most manifestly appear to have been delega- 
ted. Nothing short of express words or unavoidable inference, 
will answer the purpose. The history of the legislation in the 
State, in reference to the subject matter of a particular Statute, 
may be referred to, as tending to aid in the construction to be 
given to the Statute. Henry vs. Tilson, 17 Vermt. R. 479. 

[3.] But when we scrutinize closely other portions of this Act, 
we are fully persuaded, that the Legislature did not intend to in- 
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clude income, under the grant-to tax “real and personal estate.” 
By subsequent sections of the Act of 1825, the regulation of 
taverns and granting licenses, taxing vendue masters and peddlers, 
and persons vending goods, wares and merchandize, inthe City, 
are powers specifically conferred, But this would have been un- 
necessary, if, under the general grant to tax all'real and personal 
estate in the previous section, the corporation had. the power to 
tax all private business. ‘‘ We apprehend it cannot be pretend- 
ed,” say the Convention of Judges, in the case already. cited, 
“that under a general power to tax real and personal estate, the 
City acquired a right to tax offices, professions and employments 
of every description; and it was not the legislative understand- 
ing, asis manifested from the special authority given in the same 
Act, to tax particular occupatious. The distinction is clear and 
sound between what may be properly and strictly. considered 
property, and rights and interests which are only the sources of 
emoluments and profits, and from which property may be derived.” 
Dudley, 137, 138. : 

Again. Thereis a locality given to the reai and personal estate 
to be taxed. It must be within the corporate limits of the City— 
that is, visible possessions; and by the repetition of the same 
terms, in the very next section, a key is furnished to the under- 
standing of the Legislature, in the use of the words, “real and 
personal estate.” In construing Statutes, Courts will look to the 
language of the whole Act, and take it for granted, that thesame 
expressions import the same sense, whenever they occur in the 
same Act, unless there be something which requires them to be 
used ima different meaning. Now, in the very next section (8th) 
power is given to the City of Savannah, and the hamlets thereof, 
“to purchase any real or personal estate, for the use and benefit of 
the corporation.” Here, undoubtedly, txcome was not intended 
to be included in the expression, real and personalestate; hence, 
we infer, that it was not in the mind of the law-maker, when the 
same phraseology was employed in the preceding section. Ta- 
king the two sections together, we cannot fesist the belief, that 
it was the design of the Legislature to authorize a tax mere- 
ly on real and personal property, which was visible—which was 
located within the City—and which, too, was the subject matter of 
sale and transfer. Such are the words, in their ordinary sense, 
and such the spirit of the Act. 
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[4.] This may be thought a close construction of the charter; 
but when we recollect that, in the construction of Statutes made 
in favor of corporations or particular persons, and in derogation 
of common right, care should betaken not to extend them beyond 
their express words, or their clear import: 4 Mass. Rep. 145. Ib; 
473. 2 Cowen, 42. 

[5.] And that Statutes which impose restrictions upon trade or 
common occupations, and which levy an excise or tax upon 
them, must be construed strictly: 9 Pick. 414. 

[6.] And that Statutes, levying duties or taxes upon subjects 
or citizens, are to be construed most strongly against the Govern- 
ment, and in favor of their subjects or citizens; and their pro- 
visions are not to be extended, by implication, beyond the clear 
import ef the language used: 3 Story, 369. 

[7.] And that revenue laws are neither remedial Statutes nor 
jaws founded upon any permanent public policy, and are not, 
therefore, to be literally construed : 

[8.] And hence, whenever there is a just doubt, that doubt 
should absolve the tax-payer from his burden: J. 

We will hold that the Legislature intended nothing beyond 
what their language, in its fair and usual meaning, will indicate; 
and, if the terms of their enactment have not embraced. the _ob- 
ject contended for, the power is with them, by additional Act or 
Acts, to extendthem. The construction which would confound 
income with property in a tax law, is quite too refined and subtle, 
when designed to operate upon the public at large, and where 
they are supposed to be used in the senses belonging to the pop- 
ylar language of common life and every-day business. 

In construing these several Statutes, we have confined our ex- 
amination to the subject matter only. But we must not overlook 
the objects for whieh the taxing power is conferred; for, while 
the Legislature may haye been willing to grant the right to tax, 
for one purpose, it may have refused to bestow it for another and 
different object, Hence, wefind that each of thethree Acts which 
we have had under consideration, are limited as to the objects for 
which the tax authorized to be levied was to be imposed. The 
Act of 1787 empowered the assessment of the taxes therein spe- 
ecified, “ to.carry into effect such regulations as might be condu- 
eive to the good order and government of the Town of Savannah, 
and the hamlets thereof.”’ The Act of 1805, was “to assess and 
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levy a tax for the purpose of establishing a regular watch in the 
City” of Savannah; and the Act of 1825 was to raise money 
for the use of the City, “in all matters of internal police, and 
general safety, as respects health, fires, City guard, salaries of of- 
ficers, and any other exigencies wswal to incorporated Cities.” 

Now, it is disclosed to this Court, in the record before us, that 
one of the main purposes of this income tax, was to meet the 
heavy liabilities of the City, on account of its subscription to the 
stock of the Central Rail Road. This is distinctly set forth in the 
ordinance of January, 1842, of which the ordinance of Novem- 
ber of the same year, and a portion of which is transcribed in 
the bill of exceptions, is amendatory. The presiding Judge 
certifies that he pronounced his judgment in view of all the tax 
ordinances passed by the corporation. Concede, then, that the 
power had been given to the Mayor and Aldermen to impose an 
income tax for any or all of the various objects enumerated in the 
Acts of 1787, 1805 and 1825. Admitting, in other words, that 
the power was delegated over the subject matter of this tax, still 
it would not be allowable to tax income, to meet the liability of 
the City for its subscription to the stock of the Central Rail 
Road; there being neither a specific nor general grant, in any of 
these Acts, to that effect. 

In 1838, however, the Legislature conferred on the corpora- 
tion, authority to obtain money on loan, “on the faith and credit 
of the City, for the purpose of contributing to works of internal 
improvement.” What does this grant imply? Not only the 
right to pledge the property of the City, but to resort to all the 
legitimate means of taxation bestowed by their charter, to main- 
tam and redeem this “ faith and credit.” Still, the right to tax 
income, even for this purpose, has not, as we have attempted to 
show, been delegated, however necessary and proper it may ap- 
pear to be to the City Authorities, to meet their engagements. 

[9.] I have not deemed it necessary to consider the Act of the 
present session of the General Assembly, (1849,) explanatory of 
their previous legislation upon this subject, and which has beer 
read, though not seriously relied on, by counsel in their argument 
for the plaintiffs in error. For, while we are among the last 
persons who would be inclined to impair the legislative power 
of the State, one of the most useful, as well as honorable, in alk 
Governments, and would be among the foremost to support and 
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construe favorably all its Acts not prohibited by paramount au- 
thority, yet /aw, from its very uature, must be confined to sub- 
sequent occurrences—a rule for future cases. It carinot look 
back, therefore, upon interests already settled, or events which 
have already transpired. By Mr. Justice Woodbury, in Merrill 
vs. Sherburne, 1 New Hamp. R. 199. See also, 7 Johns: R. 495. 
1 Bay,107. Bacon. Statute,6. 7 Mass. R. 385. In this State, 
as well as in all republics, it is not the Legislature, however trans- 
cendant its powers, who are supreme—but the people—and to 
suppose that they may violate the fundamental law, is, as has 
~ been most eloquently expressed, “to affirm that the deputy is 
greater thanhis principal; that the servant is above his master; 
that the representatives of the people are superior to the people 
themselves; that men acting by virtue of delegated power may 
do, not only what their powers do not authorize, but what they 
forbid.”” The law is made by the Legislature, but applied by the 
Courts. The law prescribes a new rule for new controversies, 
but never interferes with the past or the present, because no 
rule of conduct can, with consistency, operate upon what occur- 
red before the rule itself was promulgated. 1d. 
Let the judgment below stand affirmed. 





No. 4.—Moses Corry and others, plaintiffs in error, vs. Ropert 
S. Pies, defendant in error. 


{1.] The decrees or judgments of a Court of Equity are embraced within 
the Dormant Judgment Act of 1823. 


Motion, in Glynn Superior Court. Decided by Judge Fuem- 
ine, April Term, 1849. 


This was a motion to sue out a fi. fa. under the 13th Equity 
Rule of the Superior Courts, nuac pro tunc, on a decree rendered 
4th December, 1838. The motion was resisted on the ground, 
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that the decree was fur a specific sum of money, and was dor- 
mant under the Act of 1823. The Court refused the motion, and 
error is assigned thereon. 







W. & W. F. Law, for plaintiffs in error. 







Bartow & DeLyon, for defendant. 


By the Court—Warner, J. delivering the opinion. 









[1.] The only question presented by the record in this case is, 
Whether a decree of a Court of Equity for a specific sum of mo- 
ney is embraced within the Dormant Judgment Act of 1823. 

The argument for the plaintiffs in error is, that only Common 
Law judgments, founded on the'verdict of a Jury, as specified in 
the Judiciary Act of 1799, are embraced within the true. intent 
and meaning of the Act of 1823. 

The Act of 1823 is an Act to amend the 3d section of an Act, 
passed 19th December, 1822, entitled an Act to amend the 26th 
section of the Judiciary Act, passed the 16th day of December, 
1799; and, also, to prevent a fraudulent enforcement of dormant 
judgments. A decree is the judgment or.sentence of a Court of 
Equity. Bouvier’s Law Dictionary, 428. 2 Maddock’s Ch. Pr. 
464. 

The Act of 1823 declares, that “ All judgments that have been 
obtained since the 19th day of December, 1822, and all judg- 
ments that may be hereafter rendered, in any of the Courts in this 
State, on which no execution shall be sued out, &c. within seven 
years from the date of the judgment, shall be void and of no ef- 
fect.” Prince, 458. The Act not only purports to be an Act to 
amend the 26th section of the Judiciary Act of 1799, but also to 
prevent a fraudulent enforcement of dormant judgments. Besides, 
the words of the Act are very broad and comprehensive, embrac- 
ing all judgments rendered in any of the Courts of this State. 
According to-our practice, the decree is rendered by the verdict 
of a Jury, and is nothing but the judgment or sentence of the 
Court, and we are not aware of any Statute that gives to the de- 
cree or judgment of a Court of Equity, inthis State, a ien on the 
property of the defendant, but the Act of 1799. Judgments ren- 
dered by Justices’ Courts, are not generally founded on the ver- 
vou. vir 5 
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dict of a Jury, yet such judgments haye always been held to be 
embraced within the Dormant Judgment Act. 

We think the decree mentioned in the record, being for a spe- 
cific sum of money, is, in contemplation of the Act of 1823, a 
judgment, and is not only embraced within the words of that Act, 
but is also within the mischief which that Act intended to remedy, 

Let the judgment of the Court below be affirmed. 











No. 5.—Marearet Wuuus, plaintiff in error, vs. Ropert Mc- 
IntyrRE, adm’r, &c. of John Wagner, deceased. 


[1.] A testator bequeathed as follows: “I farther will that one hundred dol- 
lars per annum be paid out of the profits of said bakery to B. Moore, of the 
City of New York, for the use of my mother, Mrs. Elizabeth Wagner; and, 
also, the like sum of one hundred dollars, out-of said profits, to my sister, Mrs. 
Margaret Williams, together with eighty dollars, lent by her to me in New 
York, with interest from date:” Held, that the bequest to Mrs. Williams 
gives her a specific sum of one hundred dollars, and not an annuity of one 
hundred dollars. 

[2.] The Judge of the Superior Court in Georgia, sitting as a Chancellor, has 
the power, exclusively, to administer the Law. It is the province of the 
Jury to find the facts, and render a decree upon the trial on the merits, and 
in that point of view only, may they be considered in the light of Chan- 
cellors. 


In Equity, in Chatham Superior Court. Decision on demurrer, 
by Judge Fiemine, at Chambers, July, 1849. 


The bill of Margaret Williams alleged, that in 1841, John Wag- 
ner made his last will and testament, which, among other things, 
contained the following item : 

“Item Ist. It is my will and desire, that my beloved wife and 
son, my sister, Mrs. Margaret Williams, and her daughter, Mary 
Williams, should reside in the dwelling in which I now reside, at 
the corner of Broughton and Jefferson-strs. in the City of Sa- 
vannah, and keep up the baking business as long as it can be 
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made profitable, so as to pay the five per cent. discount on Aaron 
Sibley’s notes, in the Banks of Savannah, drawn by me and in- 
dorsed by Sibley. I farther will, that one hundred dollars per 
annum be paid out of the profits of said bakery to B. Moore, of 
the City of New York, for the use of my mother, Mrs. Elizabeth 
Wagner, and also, the like sum of one hundred dollars, out of 
said profits, to my sister, Mrs. Margaret Williams, together with 
eighty dollars, lent by her to me in New York, with interest from 
date; and in case my wife and sister should disagree and wish to 
live separate, then, in such case, I give and bequeath to my said 
sister, Margaret Williams, Garden Lot No. 4, on the White Bluff 
road, together with all the stock and improvements thereon, to her 
and to her heirs and assigns, forever.” 

The bill farther alleged, that after the death of Wagner, the 
executor, Felt, paid over to her azxnually, one hundred dollars, 
as ‘bequeathed in the will; that in 1847, Felt procured himself to 
be dismissed from the office of executor, and letters of adminis- 
tration, with the will annexed, were granted Robert McIntyre, 
who married the widow of Wagner. The bill alleged that the 
baking business was continued, and the profits were ample to pay 
complainant her annuity, but that the administrator had refused 
to do so; denying that the will gave her an annuity, but simply 
a legacy. The prayer of the bill was for an account, &c. 

A demurrer was filed to this bill, for want of Equity, and after 
argument had thereon, the Court sustained the demurrer and dis- 
missed the bill. 

To this decision complainant excepted, and alleged error on 
several grounds, which reduce themselves to two— 

Ist. That the Court erred in its construction of the will of John 
Wagner, in holding that the same bequeathed to complainant a 
legacy and not an annuity. 

2d. That the Court erred in dismissing the bill, and in deciding 
that, upon the hearing, the complainant would not be allowed to 
introduce any testimony, but the will itself; the complainant con- 
tending, that testimony was admissible for certain purposes, and, 
moreover, that under our system of jurisprudence, the law and 
facts were properly to be adjudicated by the Court and Jury, and 
not by the Judge alone. 


Barrow and Wiuu1ams, for plaintiff in error. 
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Harpen and Lawron, for defendant. 
By the Court-—Nisset, J. delivering the opinion. 


[1.] The bill, in this case, was filed to recover an annuity, in 
arrear, claimed to have been bequeathed to-the complainant, Mrs. 
Williams, by John Wagner. It exhibits those clauses under 
which the complainant claims, to be as follows: 

“It is my will and desire, that my beloved wife and son, my 
sister, Margaret ‘Williams, and her daughter, Mary Williams, 
should reside in the dwelling in which I now reside, at the corner 
of Broughton and Jefferson streets, in the City of Savannah, and 
keep up the baking business as long as it can be made profitable, 
80 as to pay the five per cent. discount on Aaron Sibley’s notes, 
in the Banks of Savannah, drawn’ by me and indorsed by Sibley. 
I farther will, that one hundred dollars per annum be paid out of 
the profits of said bakery to B. Moore, of the City of New 
York, for the use of my mother, Mrs. Elizabeth Wagner, and 
also, the like sum of one hundred dollars, out of said profits, to my 
sister, Mrs Margaret Williams, together with $80; lent by 
her tome in New York, with interest from date; and in case my 
wife and sister should disagree and wish to separate, then, in that 
case, I: give and bequeath to my said sister, Margaret Williams, 
Garden Lot No. 4, onthe White Bluff road, together with all the 
stock and improvements thereon, to her and her heirs and assigns, 
forever.” 

Upon demurrer, the Court below held, that Mrs. Williams took, 
under the. will, only a legacy of one bundred dollars, and the 
plaintiff in error insists that this holding was erronedus, because, 
by the will, she is entitledto an annuity of one hundred dollars. 

The first thing to be ascertained, in the construction of a will is, 
the intention of the testator. In the language of the books, that 
is the polar star. The intention is imperative on the Courts, un- 
less it is in conflict with some established rule of law. «If it is, 
the law is more imperious than the intention, and the latter will 
yield to the former. The law, though, in order to defeat the in- 
tention, must be clearly and decidedly in conflict with it. “The 
Courts will studiously give effect to the intention, unless con- 
strained by the law to disregard it.» No man’s Will is so high in 
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its obligations upon the Courts as the laws of the land. If the 
intention could prevail against the law, then the will of a testator 
would make or repeal the law. The effect would be, that there 
would be no law to regulate the transmission of property by will. 
The intention is to be ascertained, primarily, from the will itself. 
That is, generally, the highest and best-evidence of it. In most 
cases, it isthe only evidence. The testator-having written-his will, 
the writing is the exponent of his intentions, and if that is clear— 
if, in the will itself, there is no ambiguity—it is solemnly obliga- 
tory upon the Court, and it can resort no where else. Thereare 
cases where it becomes the duty of the Court to resort to the 
facts and circumstances which surrounded the testator at the time 
when he made his will—to place itself in the position of the testa- 
tor, and read the will in the light which that position sheds upon 
it. Insuchacase, those facts and circumstanees must be proven 
by parol evidence. Where, too, the intention cannot be. clearly 
ascertained, by reason of any patent ambiguity as-to the thing be- 
queathed, or the person who shall take, the Court will hear evi- 
dence to explain such ambiguity as to the thing or person. There 
is no occasion here to illustrate these positions. See Wigram on 
the Admission of Extrinsic Evidence in aid of the Interpretation of 
Wills, 11 to. 14. Guy vs. Sharp,1 M. & K. 602. Doe vs. Mar- 
tin, 1 N. & M. 524. Holsten vs. Jumpson, 4. Esp. R. 189. Brown 
vs. Thorndike, 15. Pick. 400. 1 Greenlf. Ev. §§287, 288, notes. 
Hissock vs. Hissock, 5 M. & W.353 to 367.. 4 Kent, 534, ’5, and 
notes. 

In this case, we see no ambiguity of any kind. The will of it- 
self is clearly, conclusively demonstrative of the intention of the 
testator. If so, the Court below did right not to hold up the 
bill to the hearing. It was his duty to declare the law applicable 
to the will, upon the demurrer. If the cause were upon the 
hearing, this isnot a case where parol] evidence would be admis- 
sible. Then, as now,the Court would be required to constrie 
this will according to its terms and provisions alone; This case 
does not fall within any exception which.admits parol evidence, 
but, as before stated, is in itself perfectly unambiguous. That it 
is so, I proceed to: show. The clause of Mr. Wagner’s will, 
which contains the legacy to his sister, Mrs, ‘Williams, (the com- 
plainant,) standing by itself, can be made to give to her nothing 
more than the specific sum of one hundred dollars. In the pre- 
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vious and immediately preceding clause, he gives an annuity of 
one hundred dollars to his mother, and then proceeds to say— 
“ And also, the like sum of one hundred dollars, out of said pro- 
fits,to my sister, Mrs. Margaret Williams, together with eighty 
dollars, lent by her to me in New York, with interest from date.” 
Unaided by the context, this text gives to Mrs. Williams one hun- 
dred dollars, and no more. There is not a word in it whichis 
significant of an annuity—of an intention to give one-hundred 
dollars per annum. It cannot be made to convey the idea of a per 
annum allowance, without interpolating those words, or others of 
equivalent meaning. That, no Court will do. Norcan the want 
of them be supplied by parol. Without saying more, I may 
safely affirm, that there never was a case determined by a Court 
of any authority, where the interest or estate bequeathed, has 
been enlarged, by parol, from a specific sum to an annuity. 

To paraphrase this clause, it means thus much: “ And J also 
will a similar sum, that is to say, the sum of one hundred dollars, 
out of the said profits, to my sister, Margaret Williams.” But 
the main reliance of the plaintiff in error, through his learned 
counsel, is, that this clause, taken in connection with the prece- 
dent bequest of an annuity to Mrs. Wagner, upon the face of the 
will itself, gives, also, an annuity to Mrs. Williams; and, farther,- 
that if it does not clearly give to her an annuity, yet its connec- 
tion with the precedent clause makes it ambiguous, and, there- 
fore, the Court ought to have retained the bill to the. hearing, that 
proof of the circumstances surrounding the testator might be 
had to elucidate it. 

Now, in answer to these propositions, I say, first, that it is not 
necessary, in this case, to resort to the context in order to discover 
the intention of the testator. The two rules upon this subject, 
laid down by Mr. Wigram, and, I think, sustained by adjudicat- 
ed cases, are as follows: 

1. A testator is always presumed to use the wordsin which he 
expresses himself, according to their strict and primary accepta- 
tion, unless, from the context of the will, it appears that he has 
used them in a different sense; in which case, the sense in which 
he thus appears to have used them, will be oi sense in which 
they are to be construed. 

2. ‘When there is nothing in the context of the will, from which 
it is apparent that a testator has used the words in which he has 
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expressed himself, in any other than their strict and primary 
sense, and where his words, so interpreted, are sensible with re- 
ference to extrinsic circumstances, it is an inflexible rule of con- 
struction, that the words of the will shall be interpreted in their 
strict and primary sense, and in no other, although they may be 
capable of some popular or secondary interpretation, and al- 
though the most conclusive evidence of intention to use them, in 
such popular or secondary sense, betendered, Ubi. Supra. 

The strict and primary sense of the words used in the bequest 
to Mrs. Williams, gives her one hundred dollars, to be paid out of 
the profits of the bakery. The testator is presumed to have used 
them in their strict, primary and natural acceptation. Is there 
any thing in the context to resist that presumption? Is there any 
thing there, which makes it to appear that he used them in a 
different sense? Is there any thing, in short, in the previous be- 
quest to Mrs. Wagner, which shows, that whilst he has used 
words which give a specific legacy of one hundred dollars, he 
meant to give to his sister, Mrs. Williams, an annuity of one hun- 
dred dollars? The counsel for the plaintiff in error assumes 
that there is. We think there is not. The legacy to Mrs. Wag- 
ner is an independent bequest. It is to a different person—it is 
perfect of itself—it conveys, in terms, an annuity—for its lan- 
guage is onehundred dollars per annum. It declares and it implies 
no sort of connection with the legacy to Mrs. Williams, and 
would be clearly intelligible aud capable of strict execution, if 
there were no legacy to Mrs, Williams. But it is said that the 
legacy to Mrs. Williams is connected with, and relates back to, 
the bequest to Mrs. Wagner, and that this relation and connec- 
tion shed light upon the meaning and sense of its words, Through 
this connection, it is argued, that the testator meant to use the 
words in that sense which would give to Mrs. Williams an annu- 
ity—a sense different from their strict and primary interpreta- 
tion. I have already said, that this resort to the context is not 
necessary, and, therefore, inadmissible, because the bequest to 
Mrs. Williams is perfect, clear and intelligible—standing alone. It 

‘is said, however, that the connection is manifest in the use of the 
words, and also. These words are claimed to be copulative, and 
relate to the amount of interest which is given to Mrs. Wagner, 
to wit: an annuity. To my mind they relate to the fact of be- 
queathing. The testator no Coubt meant to say, and I also will. 
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Besides, this constructive reference of these words is irreconcila- 
ble with the specifications and omissions which follow them ; for 
the testator proceeds to specify a definite sum of money, to wit : 
one hundred dollars, and omits the words per annum, which cre- 
ate the annuity in the preceding bequest. Again, it is argued 
that the.word ike, which qualifies sum, means a like or similar 
interest—that is, an annuity. This word is the only one which re- 
lates back to the context, and its relation back, however unne- 
cessary, only identifies the amount of the sum, and does not iden- 
tify the amount of the estate or interest. A dike sum, that is, a 
sum similar in amount to the sum bequeathed to Mrs. Wagner: 
It is very clear, that the testator might give to his mother and his 
sister, the same sum, whilst he gives that sum to one annually, 
and to. the other but once. Again, the reference of this word to 
the estate given to Mrs. Wagner, as in relation:to the words, and 
also, is incompatible with the specifications and omissions which 
follow it, in the bequest to Mrs. Williams. This verbal criticism, 
(and words are things very often to a very serious intent,) may 
serve to show that the strict and primary sense of the bequest 
under review, creates a clear, independent disposition of itself, 
and that there exists no such. connection between it and the con- 
text, as makes it at all ambiguous. It does not appear, from the 
context, that the testator used wordsin a sense different from their 
strict and primary acceptation, and, therefore, in that acceptation; 
they, by the rule, must stand, whether on,demurrer or at the 
hearing. If on demurrer, it is not necessary for the Court to 
look to the context for a construction of this bequest, it was not 
necessary to hold up the bill for a hearing; and, conceding that 
the Court might, as it unquestionably can, survey the whole will, 
in order to ascertain the construction of a given clause; yet, if 
upon such survey, there is found no ambiguity of any kind, in 
that event, equally, it would not hold up the bill. Really, this 
seems to me to be a plain case. This simple view seems to me 
to be conclusive. In the bequest to Mrs. Wagner, the testator, 
in so many words, leaves her one hundred dollars per annum. In 
the next clause, he gives to Mrs. Williams one hundred dollars, 
dropping the annuity words, per annum. This must have been 
done intentionally. If not, the testator or his scrivener was greatly 
at fault. He having plainly declared his intention, our duty is to 
give it effect. 
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[2.] The only other point in this case not embraced in the dis» 
cussion, on the first assignment, is expressed in the assignment of 
errors, in the following words: “His Honor erred in dismissing 
said bill, when the questions of law and fact, set forth in said bill, 
were formally and sufficiently stated, and under our system of 
jurisprudence, properly to be adjudicated by the Judge and Jury, 
forming a Court of Chancery, and not by the Judge alone.” If 
itis meant that, under our system, the Jury are to find the facts, 
and the Court to determine the law of a case in Chancery, then 
the proposition isa true one. If it is meant that, upon demurrer 
to a bill, the Court has no power, alone, to decide the law arising 
upon the case made by the bill, we hold the proposition untrue. 
The demurrer admits the truth of the case made by the bill, and 
puts in issue the right of the plaintiff to recover upon the law of 
the case made. That issue isfor the Court alone. In this case 
the plaintiff presents the will of Mr. Wagner, and the decree 
which she asks demands a construction of that will. There are 
no equitable grounds alleged for a recovery, aside from the wilh 
The pleadings put the construction of itin issue. The will war- 
rants or not, the recovery. The facts of the execution, &c. are 
admitted. Now, I apprehend, that the construction of a will, in 
a case like this, where, upon the hearing, parol evidence would be 
inddmissible, ig a question of law, for the Court exclusively. 
Whether parol eyidence be admissible or not, is also.a question 
of law, for the Court exclusively. If, upon the hearing of the 
demurrer, the Court, upon the facts charged, and upon the will 
itself, should believe that it is a case where evidence extraneous 
the will, would be received according to the rules of law, clearly 
it would be his duty to hold up the bill, that the facts might be 
proven before, and found by, the Jury. This, as before stated, is 
a a case of that description. 

“Athough the exception I am now considering is somewhat am- 
biguous, yet it seems to me that it asserts the proposition that, 
under our “ peculiar Chancery system,” the Jury, as well as the 
Court, are clothed with power to judge of the law. To this 
proposition I unconditionally object. Our system, it is true, is, 
in some respects, peculiar, We have no distinct and indepen- 
dent Chancery Court—I wish we had. By Statute, the Supe- 
rior Court is clothed with Chancery powers. The same Judge 
that presides in that Court as a Common Law Judge, is also the 
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Chancellor—the incumbent of the Woolsack and of the Bench i is 
the same man. Our modes of proceeding -are somewhat differ. 
ent from what they are in England, (but not essentially,) and we 
have made the intervention of a Jury necessary to find the facts, 
and to render a decree in causes in Chancery, upon a hearing on 
the merits; and, in this-point of view, we have held them, with 
the Court, Chancellors. So far as the administration of the law 
is concerned, the Judge of the Superior Court, sitting asa Chan- 
cellor, is clothed with all the powers of a Chancellor in England, 
In the exercise of that power, he_has no partner. The Jury. 
have no more to do with the law of a cause in Equity, than they 
have at Common Law. The power and responsibility of admin- 
istering the law, is with him and upon him; and the law that he 
is to administer, is the law which obtained in England, in Courts 
of Chancery, at the era of the American Revolution, except so 
far as it is repugnant to the Constitution, Laws and form of go- 
vernment of this State. ~“ : 

In Beall vs. The Surviving Ez’rs of Fox, this Court say, 
“When we adopted the Common Law of Great Britain, we 
adopted it as an entire system, so far as it is properly adapted to 
the circumstances of our people, and the principles of Equity as 
there administered, for the purpose of giving practical effect to 
those laws, constituted a part thereof.” -Andagain: “The Act of 
1784, adopted the laws of England as. adapted to our circum- 
stances. The Act of 1799 conferred Equity powers on the Su- 
perior Courts, necessary to give to those laws.a complete and 
practical application for the benefit of the citizens of the State, 
in as full and ample manner as the same existed in Great Britain, 
for the benefit of the subjects of that kingdom. - We have not 
only adopted the laws of England, suited to our circumstances, 
but we have enacted the necessary judicial machinery to give to 
those laws a practical and beneficial effect; and such, we under- 
stand to be the office and duty of a Court of Equity; and such, 
we understand to have been the object of the Legislature of 
1799, in conferring Equity powers on the Superior Courts.” 4 
Ga. R. 425,’6. 

Let the judgment of the Court below be affirmed. — 
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No. 6.—Lewis Demers and others, plaintiffs in error, vs. ALEX- 
ANDER ScRANTON, trustee, and others, defendants. 


[1:] When the complainant or defendant refers in the bill or answer, to 
proceedings which have transpired in another cause, a complete copy of the 
record should be attached, as.an exhibit; otherwise, they cannot bé used on 


the hearing. 

[2.] Contributions to remove a general lien on the whole property, will not 
be allowed among volunteers, where there is another fund previously liable. 

[3.] Where the pleadings show assets in the hands of the executors, such 
assets are first liable forthe payment of all legacies. 

[4.] One legatee who has recovered his legacy, and no more, cannot be called 
on to contribute to a co-legatee, the executor being solvent and admitting. 
assets in his hands sufficient to pay the other legacy. 

[5.] Aresiduary legatee is not liable to refund to another legatee, unless there 
was an original deficiency of assets, and in cases where the a ona of his 
legacy would amount to a devastavit. 


In Equity, in Glynn Superior Court. Decision on demurrer, 
by Judge Fiemine, at Chambers, October, 1849. 


Raymond Demere, Sr., by his last will, after several specific 
bequests, bequeathed the residuum of his property, one moiety to 
his son, Joseph Demere, and one moiety to his.grand-sons, Lewis, 
John and Paul Demere. (For the provisions of this will, more 
fully, see 6 Ga. Rep. 102.) Joseph Demere died, leaving his 
wife, Mary R., his only heir, who subsequently intermarried with 
James Moore; James Moore died shortly thereafter, and Mary 
R., his. wife, intermarried with: Alexander Scranton. By mar- 
riage contract, the property of Mrs. Scranton was conveyed to 
trustees, for certain uses and trusts, unnecessary to be repeated. 

During the life of Joseph Demere, by order of the Court of 
Ordinary, the property of Raymond Demere, deceased, was direct- 
edito be distributed among the legatees, under the will, to the ex- 
clusion of John and-Rose Demere, two free persons of color, to 
whom a legacy and an annuity were bequeathed. 

Subsequently, Lewis Demere was qualified as executor to the 
will of Raymond Demere, Sr. In 1843, suit, by bill in Equity, 
was commenced by John and Rose Demere, against Lewis De- 
mere and John Couper, the qualified executors of Raymond 
Demere, deceased, forthe recovery of the legacy and annuity due 
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them under the will, and such proceedings were had in. the prem- 
ises, that in 1845, a decree was rendered in favor. of.. complain- 
ants, against the executors, for the sum of. $4,174,,.as. well as an 
annuity of $75 per annum, thenceforward. By this decree, it 
was adjudged thatthe sameshould be a lien upon the whole. es- 
tate, of, Raymond Demers, dec’d.. Upon this decree, execution 
issued. 

Lewis Demere, Paul Demere and John Demere, paid off and 
satisfied this decree, and then filed their bill against Alexander 
Scranton and Edwin Moore, trustees for Mary R. Scranton, and 
Mary R. herself, for contribution, alleging the foregoing facts; 
and further, that the estate of Raymond Demere had been. dis- 
tributed to the residuary legatees, prior to the recovery of the 
said decree, 

To this Bill, a general demurrer was filed,.and the same was 
heard before Judge FLemine, at Chambers, October, 1849. 

On hearing the demurrer, counsel for defendants proposed to 
read the record of the proceedings in. the case of John and Rose 
Demere vs. the executors of Raymond Demere. Counsel for 
complainants objected because the same was not made an exhibit 
to their bill. The Court held that it might be read—being -re- 
ferred to. in the bill in these words, “ as will-more at large appear, - 
reference being had to the proceedings in said cause, of record : 
in the Superior Court,” which the Court held. was sufficient 
to constitute.the record a portion of this bill, for the purpose of 
reference,.. This decision is excepted to, as erroneous. 

The Court sustained the demurrer and dismissed the bill;-hold- 
ing that the pleadings and decree in thesuit between Roseand John 
Demere and. the executors of Raymond Demere, amounted te an 
admission of assets in the.hands of the executors ;. that, therefore 
there.should be an allegation of the insolvency of the- executors 
and that Lewis Demere, one of thecomplainants, being one of the 
executors, in paying off the.decree, merely discharged a personal 
liability, and consequently he had no interest to enforce: for con-' 
tribution, and that this. want of interestin him: was equally ' fatal 
to the other. complainants. 

To this decision complainants.excepted, and have alleged er- 
ror therein.. 








Harpen. and Conen, for plaintiffs in error, cited— 
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Ty Story Eq. Jur. §§, 503)92. 2 Binney» 299: 6 Bac: Abr. 200. 
Ward on Legacies, 16, 370, .-4 Meic. 523. 6-Ib. 526. 2 Hill's 
Ch..218... 7 Pick. 296. 2 John: 243, 7 Chancery Cases 223.'; 2 
Johne-Ch. 614... 3. Mason, 230... 2 Greenl. Ev. §§, 143,114 6 Johns 
Ch. 33. to. 38. 1 Comstock, 298, 1 Bailey,Eq.:274,'5.'. Gilmer, 
424. 4 Dess. 422, 432... 1 Beavan 235... 4*Mylne Craig; 420: 
1 Sim. & Siu..463. 1); Ress: §& M.: 338. 3 Mylne & Cr32,-41. 
2 Powell.on. Devises, 670. 








Luove, for dalendente cited— 


1 Ga.-Rep. 136, 4 Ib, 556. 5 Sms & Mar. 791. Broom's Maz 
ims, 97. 2 Hill Ch.-2%3... 1 -Jb:262, 3. 2 Ves Sr. 194. 25 Law 
Lid, top page, 293.. 6 Ga. Rep. 102.2 P. Wms. 296,87: Ward 
on. .Legacies;.198, top. page. - 1 Wms.on Ea’rs, 496. Toller; B41, 
2 Br. Ch. 306,.-: Story: Eg.-Pl.'199, 391i « 


Warp, on same side, stopped by the Court, - 
By the Court—Lumrxin; J. delivering:the opinion,” 


In the year 1828, Raymond Demere made his wil,’ by ‘which, 
after certain specific legacies, he devised one moiety of thé resi- 
due.of his,estate to Joseph -Demere, and the other moiety to 
Lewis,. John and Patil Demere. . The two moieties of the residue 
so devised, were delivered over'to the ‘residuary legatees; ‘under ’ 
an.order of the Court, prior to the:year:1834. °In the’year ‘1843, | 
twa. of the specific legatees filed:a bill -in Equity against the ex-* 
ecutors, ‘for their legacies, . The complainant, ‘Lewis “Demeére, 
was..one of theexecutors. The executors answered this bill, 
(calling for an account and the admission of assets) and’a' geriér- 
al deeree was rendered against: them, ‘establishing the “fact; that 
the exeeutors;; at the time.of the ‘rendition ‘of the ‘deerée; had ‘mn * 
theix hands. a: sufficiency of the assets of the testator to’ satisfy it,’ 
and directing them topayto complainants upwards of $4/000."° An: © 
execution having’ issuedoon this deeree;' thé “same ‘was paid by: 
Lewis; Joha: and Paul Demere; who'now file their bill'in Equity ~ 
for.eontribution;,' againsto Mary 'R. Scranton ‘and ‘her’ trusteés; 
who-have succeeded :to a’ portion: of the’ estate“ left~ by* Joseph * 











46. SUPREME COURT OF GEORGIA. 
Demere and others os. Scranton and others. 


To this bill the defendants filed a general demurrer, for want 
of equity, and alleged, at the hearing : 

1st.. That the payment made by the complainants, as sealitiees 
legatees, under the f. fa. against the executors, was voluntary ; 
and the complainants not being compelled or legally bound to 
pay the same, cannot ask for contribution. 

2d. That the decree had on the original bill in Equity, binds 
the executors to pay the amount in said decree mentioned; and 
it is not. alleged in the bill filed for contribution, that the exec- 
utors are insolvent or unable to pay the decree. 

_ $d, That the pleadings and decree in the original cause, show 
assets in the hands of the executors; and such assets were, and 
are, liable for the payment of the original decree. 

4th. That.alegatee who has received his legacy, is never liable 
to refund, for the payment of other legacies, unless the assets 
were originally inadequate to pay all the legacies, and there has 
been no waste by the executor; and no such facts as these are 
stated in the present bill. 

5th. That Lewis Demere, having only paid an execution 
against himself, has no interest whatever in this bill for contri- 
bution ; and Azs want of interest is fatal to the whole suit. 

Upon the hearing of the demurrer, the defendants’ solicitors, 
in their arguments, referred to the original bill in Equity of the 
legatees which (in the present bill) was not attached as an ex- 
hibit—the decree only, ‘veing attached—but referred to in the fol- 
lowing words: “as will more fully andat large appear, reference 
being had_to the proceedings in said cause, of record in said Su- 
perior Court.” Solicitors forthe complainants objected tosaid ref- 
erence; contending that the original bill of the legatees, although 
so referred to in their bill, formed no part of. it, for the purposes 
of the demurrer. 

The Court overruled the objection of the cnsicbbahiignil solici- 
tors. - The argument proceeded and the Court sustained the de 
murrer and dismissed the bill; and it is upon: this. statement of 
facts the complainants except and bring this writ of error. 

[1.] Either the original bill and proceedings thereon, were a 
part of the present bill, or they were not. If they were, it does 
not lie in the mouth of the complainants. to object to their use by 
the Court and counsel, on the argument of the demurrer. If they 
were not, it is evident that the bill could not have proceeded to a 
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hearing without them ; forthe decree could not have been introdu- 
ced in evidence on the trial, without the other proceedings. But for 
the understanding that the original bill, by the manner in which 
it was referred to, had become incorporated in the second bill and 
formed part of it, the second bill would have been demurred to, 
and justly, on account of this omission. We hold that by reci- 
ting portions of the first bill, and directing the Court, for further 
and full: information, to the original bill and proceedings, the Court 
had a right to look to those proceedings, to ascertain if there was 
equity in complainants’ bill. 

The 17th Rule of Equity Practice, requires copies of all deeds, 
writings and other exhibits, to be filed with the bill or an- 
swer; and declares, that no other exhibits. shall be admitted, 
unless by order of the Court, for some special and good cause 
shown.. 2 Kelly, 484. The practice, therefore, of referring to 
original records and papers of file in the Clerk’s office, is irregu- 
lar and inadmissible under this rule. Complete copies of all the 

_ proceedings in the cause should be attached. 

[2.] So far asthe merits of the case are involved, we must say 
that we cannot view it in any other light than an attempt, on the 
part of the executor, to extricate himself from the consequences 
of his failure to make proper defence to the original bill, and to 
avoid the effect of the decree rendered. against him by reason of 
that neglect. 

It will not be denied, that if the complainants had paid the 
legacies due under the will of Raymond Demere, to Rose: and 
John Demere, and which constituted a charge upon the whole 
estate of the testator, that they might have filed their bill against 
the representatives. of Joseph Demere, for contribution ; and 
had the executors, when sued for the specific legacies, pleaded 
plene administravit, and proven on the trial of the first bill, that 
the property had all been distributed, and nothing retained by 
them to pay these legacies, the decree would have been so moul- 
ded as.to have made Joseph Demere ultimately liable, - at least 
for one moiety of the.demand. 

[3.] But unfortunately, perhaps, this was not only not done, 
but the omission can never be rectified. The record of the for- 
mer recovery is, and ever must remain, conclusive against the ex- 
ecutors, Lewis Demere and John Demere; that they have assets 
in their hands sufficient to meet the decree. - Such is their admis- 
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sion by the pleadings, and such was the verdict of the Jury; and 
yet, in the face of this finding, and of the judgment of this 
Court, that both complainants and defendants, as legatees, were 
absolved from all ‘liability, except, perhaps, in the event of the 
insolvency of the executors, these complainants go forward, vol- 
untarily, and satisfy the decree rendered ‘against the executors, 
and now invoke the aid of ‘a Court of Equity to compel the heits 
of Joseph Demere to ‘account with, and refund to them; the one 
half of what they have paid, under these circumstances ! 

This very execution, which these complainants allege they 
have paid, was levied on the property of Joseph Demere, in the 
hands of Alexander Scranton, as the property of the estate of 
Raymond Demere, when it was solemnly adjudicated by ‘this 
Court, upon writ of error, that it sliould ‘be collected out of the 
assets-in the hands of the executors, and not out of that portion 
of the testator’s estate which had been distributed to Joseph De- 
mere: (6 Geo. Rep. 102.) If, then, this debt could not be enfore- 
ed against the legatees, how can its payment be claimed as the 
discharge of a common or joint liability, or the removal of a 
common burden or incumbrance? If Rose and John Demere 
‘could not enforce this decree against the property apportioned 
off to Joseph Demere, at any rate until they had prosecuted the 
executors to insolvency, how can the present complainants, by 
voluntarily paying this demand, and for which they were not re- 
sponsible, be in any other or better condition ? 

[4.] L-repeat then, that by the admission of assets by the ex- 
ecutors, sufficient to pay these specific legacies, they have made 
themselves primarily liable for the decree; and, if solvent, they 
must be first looked to, at least, for payment. Joseph Demere 
has only received what he was entitled to, under the will of Ray- 
mond Demere ; nor can he, or his representatives, be called on 
to refund, until all the other assets are exhausted, and the execu- 
tors prosecuted, personally, to insolvency. 

[5.] And even then, we apprehend, the sdidhaaiey legatee 
would be protected, unless there was an original deficiency of 
assets, So'as to make the payment of his legacy amount to a de- 
vastavit ; for, if the executors had enough, at first, to pay all the 
legacies, and‘afterwards, by wasting the assets, occasion a defi- 
ciency, in such case, the legatee who had received his legacy, 
would not be compelled to refund. He would only be forced to 
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refund where he had received’ more than his share. .Ward on 
Legacies, 198. Poller on Executors, 341. 1 P. Wms, 495.’ 2 
Bro. Ch. R. 306. 

Indeed, a more hopeless case for relief, could hardly be pre- 
sented. For one of these complainants, (Lewis Demere,) is: al- 
so one of the executors, who admitted assets in his-hands suffi- 
cient to pay this debt, subsequent to the alleged distribution to 
the other legatees. He has only discharged, therefore, a personal 
liability and indebtedness. He might havea right to go against 
his co-executor for distribution. He certainly has none against 
these defendants. : 

It only remains to add, that we affirm, with great pleasure, 
this last sound judgment which, probably, it will ever be our priv- 
ilege to review, of the very able Judge who pronounced it. 





No. 7—Isaac Carrer, plaintiff in error, vs. Joun STanri£.b, 
defendant. : 


[1.] On the trial of the right of property, under our Claim Laws, the posses» 
sion of the defendant in execution, after an absolute sale of the property 
levied on, unexplained, is prima facie evidence of fraud. 

[2.] Where, on the trial of the right of property in a Justice’s Court, the same 
oath was. administered to the Jury, as that administered to Special Jurors 
in the Superior Court: Held, to be no valid objection, for the reason that 
the oath required to be administered to Juries in Justices’ Courts, on the 
trial of the right of property, is substantially the same as that required to 
be administered to Special Jurors in the Superior Court. 


Certiorari, in Ware Superior Court. Decided by Judge 
Hanse.it, December Term, 1849. 


Two jf. fas. froma Justice’s Court, were levied on a stock of 
cattle, in possession of the defendant in fi. fa. and a claim, by 
Isaac Carter, was interposed. On the trial in the Justices’ Court, 
a bill of sale was exhibited by Carter, three year's oldér than thé 
vOL, vit 7 
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Js-fas- The possession had never been out of the defendant. 
The Jury fownd the cattle subject, and ten per cent. damages. 

Carter sued out a certiorari, on the grounds, that the verdict was 
unauthorized by the evidence ; that the Jury had no right to give 
damages, and that the oath administered to the Jury was the oath 
of a Special Jury in the Superior Court. 

On hearing the return, the Court decided, that the giving of 
damages was illegal; but upon their being remitted by the de- 
fendant in certiorari, the same be dismissed—the other grounds 
being overruled. To all which decision Carter filed exceptions, 


Sol. Gen. Gautpen, for plaintiff in error. 
Cote, for defendant. 
By the Court—Wakrner, J. delivering the opinion. 


This case came before the Court below, on a certiorari from a 
Justice's Court. Two grounds of error were specified in the 
petition for certiorari—First, that the Jury in the Justice’s Court 
ought not to have found the property subject to the executions, 
under the evidence before them; and, secondly, that the oath ad-_ 
ministered to the Jury, by the Justice, was illegal, and not the 
oath required by the Statute. 

[1.] The claimant introduced his bill of sale for the cattle, 
from the defendant in execution. The plaintiff proved, that the 
property claimed had,been in the possession of the defendant in 
execution, from the time of the execution of the bill of sale to 
the claimant, up to the time of the levy of the executions thereon. 
In Peck vs. Land, (2 Kelly, 1,) this Court held, that the posses- 
sion of the property remaining in the vendor, after an absolute 
sale, was prima facie evidence of fraud, but subject to explana 
tion. Here, the possession was unex plained, and the Jury rightly 
found the property subject to the execution. 

[2.] The oath administered to the Jury, by the Justice, was 
the same as administered to a Special Jury in the Superior Court. 
By the 9th section of the Act of 1811, prescribing the form of 
the oath to be administered to the Jury in a Justice’s Court, for 
the trial of the right of property, the same oath is required as 

that administered to Special Jurors in the Superior Court. 
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Prince, 505. . As to the form of the oath administered to Special 
Jurors, see Prince, 437. The Jury found the property subject 
to the execution, and ten per cent. damages. The plaintiff in ex- 
ecution remitted the damages, and the Court below dismissed the 
certiorari, and we affirm the judgment of the Court below. 





No. 8—Antnony Paururs, plaintiff in error, vs. Danret R. 
Donez, defendant in error. 


{1.] The cause of action in this case is not within the Act of 1847, entitled 
“ An Act to simplify and curtail pleadings at Law.” 


{2.] A declaration upon notes for the payment of specific articles of proper- 
ty: Held to be bad, without an averment of the value of those articles, at 
the maturity of the notes, and that the notes, being offered m evidence, 
were properly rejected, because of a variance between the allegations and 
proof. 

[3.] Held, farther, that at Common Law, after the cause has gone to the Jury, 
such a declaration is not amendable so as to admit the notes in evidence, 


Action on notes, in Camden Superior Court. Tried before 
Judge H. R. Jackson, November Term, 1849. . 


Phillips brought an action against Dodge, under the Act of 
1847, alleging that he was indebted to plaintiff the sum of $100, 
besides interest on two promissory notes, dated 16th September, 
1845, and due 1st September, 1846. There was annexed a 
copy of the notes, which were as follows : 


“On the first day of September next, I promise to pay A. 
Phillips, or bearer, fifteen head of gentle, two year old, spayed 
sows and barrows, it being for value received of him, this 16th 
September, 1845. 

[Signed,] DANIEL R, DODGE.” 


The other note was an exact copy. 
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‘No defence was entered, and judgment, by default, was taken 
at the first term. On the trial, the presiding Judge ruled out the 
notes, on the ground that they were net described in the petition, 
and no allegation was made of the value of the specific articles 
in which the notes were payable. 

Counsel for plaintiff then moved to amend, by adding the neces. 
sary description and allegation, which motion was refused. 
These decisions are alleged te be erroneous. 


W. B. Gavupen, for plaintiff in error. 
W. B. Fiemine, for defendant. 
By the Court—Nisset, J. delivering the opinion. 


[1.] As the declaration in this case is very brief, I submit a 
copy. It is in the following words: 


GEORGIA, . ; 
Cites Couues, } To the Superior Court of said County: 


The petition of Anthony Phillips showeth, that Daniel R. 
Dodge, of said County, is indebted to him in the sum of one hun- 
dred dollars, besides interest, on two written promises, dated the 
sixteenth day of September, eighteen hundred and forty-five, ~ 
and due the first day of September, 1846, which said two written 
promises the said Daniel R. Dodge refuses to pay; wherefore, 
your petitioner prays process may issue, requiring the said Dan- 
iel R. Dodge to be and appear at the next Superior Court of said 
County, to answer your petitioner’s complaint. 


WM. B. GAULDEN, Attorney for Petitioner. 


To this declaration, copies of the ‘two written promises, a8 
they are called, were appended. Being exactly alike, I add a 
copy of one of them only. 


“On the first day of September next, I promise to pay An- 
thony Phillips, or bearer, fifteen head of gentle, two year old, 
spayed sows and barrows, it being for value received of him, this 
16th September, 1845. 


DANIEL R. DODGE.” 


Upon the trial of this cause, at Common Law, the plaintiff ten- 
dered in evidence the originals of the.copy notes appended to 
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his. declaration, which were repelled by the presiding Judge, 

upon two grounds— 

1. Because they were not described in the declaration. 

2. Because there was in the declaration no allegation of the 
value of the specific articles in which the notes were payable. 

» The ruling of the Court,.in repelling the notes, upon the 
grounds stated, is assigned for error. 

The notes sued on here, are not promissory notes, and are not 
negotiable under the Statute of Azn, because not payable in mo- 
ney. 2 Ld. Raymond, 1396. 8 Mod. 362. Stra.629,1271. 7 
Johns. R.461. 3 Kent, 74,’5. Story on P. Notes, 20. 7 Johns. 
R. 321. 1 N. §& McC. 254. Pool vs. McCrary, 1 Kelly, 321, 
Broughton vs. Badgett, Ib. 77,’8. But notes payable in goods or 
stock, or indeel any thing, are made negotiable by our own Act 
of 1799. Prince, 426. Broughton vs. Badgett, 1 Kelly, 77,’8. 

Whether, at Common Law, a note or pramise to pay in speci- 
fic property, is any thing more than an agreement to deliver the 
property, and to be declared on as such, need not be mooted in 
this case, because the legal character of such a paper is fixed, in 
this State, by Statute. They are made negotiable and of equal 
dignity with notes for the payment of money, by the Act of 1799 ; 
and by the Act of December, 1800, it is declared, that the price 
of the specific property, at the time the note falls due, having re- 
spect to the place where it is payable, with interest, shall be the 
criterion or rule of valuation. Prince, 813, By law, therefore, 
if such notes are not paid at maturity, the holder is entitled ta 
recover, in money, the value of the property agreed to be paid at 
maturity, with interest. Such being the legal character of these 
papers, how ought they to be declared on + 

[2.] Our Statute of 1799, requires the plaintiff plainly, fully 
and distinctly, to set forth his cause of action. AtCommon Law, 
under the Act of 1799, and by our own practice, which has 
grown up under that Statute, it does not admit of a doubt, but 
that the plaintiff would be required to aver the value of the pro- 
perty at the time when the notes fell due. So far_as I know, 
that fundamental rule of pleading, that a party must, by elear 
and distinct allegations, bring -himself within the law which regu- 
lates his right to recover, has, by no Judge and no Court, prior ta 
the Act of 1847, been dispensed with in Georgia. Proof of the 
value of the property promised to be paid, is 9 legal condition 
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precedent to the plaintiff's right of recovery. According to all 
rule, he could not prove that without averring it. For the want 
of that averment, this declaration is radically, fatally defective, 
Failing to aver that, ve has set forth, as springing out of these 
notes, just no cause of action whatever; and the notes were, for 
this reason, properly repelled. They were wholly irrelevant. It 
is not questionable—never has been questioned—but that in all 
material points, the allegations and the proof must correspond. 
This declaration avers a promise, in writing, to pay one hundred 
dollars, besides interest, ontwo written promises, bearing date at 
such a time, and due at such a time, and that the defendant refu- 
ges te pay; and this is all that it does allege. The notes offered 
in evidence are promises to pay, each, fifteen head of gentle, two 
year old, spayed sows and barrows. The disagreement between 
the allegata and proof is essential and palpable, and for this 
reason the Court was right in rejecting them. 

But in answer to all these things, it is said, that by the Act of 
1847, entitled an Act “to simplify and curtail pleadings at Law,” 
the Legislature has, in totzdem verbis, ordained the declaration in 
this case, as the form of pleading to be used in suing on just such 
notesasthese. If this be true, the objections to the declaration 
before stated, we concede, pass for nothing. The right of the 
Legislature to declare what shall be the form of pleading, in any 
and every case, we do not question; and when the will of the 
Legislature is known, through the solemn forms of law, it is the 
duty of this Court to give effect to it, wholly irrespective of our 
opinions as to the wisdom and utility of the law. It is our un- 
swerving purpose to discharge that duty, and in all cases to en- 
force the laws of the State, unless they are unconstitutional. If, 
in legislation, the General Assembly transcends its constitutional 
powers, itis our duty—a duty of paramount obligation—to give 
effect to the fundamental law, and to declare such legislation void. 
That, also, is a duty, from the discharge of which, it is our sol- 
emn purpose-not to shrink, By the 3d section of the Act of 
1847, it is declared, ‘‘ That the form of an action, to recover mo- 
ney on a note, bill, bond, receipt or written promise of any de- 
scription, by adding a copy of which, with the indorsers’ names, 
(if any,) and credits, shall be appended; and when the suit is on 
a bond, the breach from which arises the right of action shall be 
set out plainly, may be as follows, to wit:” and then follows the 
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form of action adopted by the pleader in this instance. This law 
does not declare that the form prescribed shall be adopted—its 
language is permissive. Parties are left to adopt it or not, as 
they may think proper. They may adhere to the established 
rules of pleading. This is made conclusive by the 7th section of 
the Act, which provides, “ That no departure from thé before 
prescribed forms, shall work a non-suit, provided the plaintiff 
shall plainly and distinctly set forth his cause of action,’ By all 
of which, I understand that the plaintiff may adopt the prescrib- 
ed form, and if he does, it shall be sufficient—or he may disre- 
gard that form, and, in that event, he shall not be non-suited, if 
he plainly and distinctly sets forth his cause of action. The Act 
of 1847 then, repeals no law of pleading in force prior to that 
time. It gives to parties simply a license to use the prescribed 
form, and if he elects to use it, he shall be protected in its use, 
and if he does not, he is subject to the Act of 1799, which re- 
quires the plaintiff plainly, fully, and distinctly, to set forth his 
cause of action.. The proviso to the 7th section is simply in af- 
firmance of the Act of 1799. Now, it is claimed, that in this 
case, the plaintiff has elected to sue according to the form pre- 
scribed, and following, literally, that form, he is not bound by any 
law, usage or practice previous to 1847. 

The election, as a mere fact, is true; and that he has followed. 
the form, with commendable exactitude, is true. But is it a case 
of election? Is any form of action prescribed by the Act of 
1847, upon notes for specifics? We think not; and if we are 
right, the plaintiff can take nothing under the Act of 1847, and 
his pleadings are to stand or fall by the law of pleadings of force 
anterior to that Act. By that law, we have already passed upon 
them sentence of condemnation. Indeed, the learned counsel 
for the plaintiff does not defend them under that law. If these 
notes are embraced in the Act of 1847 at all, they fall under the 
3d section, before referred to. The first relates to the recovery 
of real estate; the second, of personal property; the fourth, to 
actions on account; the fifth, to actions on judgments, and the 
sixth, to actions for breach of warranty in deeds, and these, and 
those embraced in the third section, are all the causes of action 
for which forms are provided. 

Inasmuch as the Act of 1847 revolutionizes the entire system 
of pleadings, which, in the lapse of many years, had grown up 
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under the Act of 1799, and which was understood and approved 
by the profession, not universally, but very generally; and, inas. 
much as that system was itself exceedingly liberal, abridging the 
prolixity, and rendering intelligible the obscurity, and simplifying 
the complexity of the special pleading system of the Common 
Law; and inasmuch as, I verily believe, that any legislative at- 
tempt to improve upon that system, by providing @ form of action 
for all rights of action which grow out of the relations of men 
and property, would, from the sheer necessity of the case, prove 
di failuird toa great extent—I am not inclined to extend, by im- 
plication or latitudinary construction, the Act of 1847, to any case 
not clearly embraced in its terms. Aware. of these things, the 
Legislature wisely declined to make the forms of the Act of’ 1847 
obligatory, and made the use of them permissive, by which I do 
not mean to say, but that, when used, they are not obligatory on 
the Courts and the adverse party. Itis quite a mistake to sup- 
pose that the pleadings are the unmeaning forms by which the 
business of the Courts is conducted. In them, rights consist—by 
them, wrongs are redressed—through them, justice and impartial- 
ity, upon the trial, aré secured—by them, each party is informed 
of his adversary’s claim—the time, place and. manner of it—and, 
also, he is instructed, for the most part, as to the law upon which 
it is founded. The statements in no declaration or plea, subserve 
the purposes of pleading, unless they are co-extensive with the 
law which governs the case. No principle of law ought to be 
available. for a party, unless his allegations.of facts are so full as 
to authorize its application ; and no material fact ought to be pro- 
ven, unless notice of that fact is brought home, by sufficient aver- 
ments, to the other side. He should be warned of the facts out of 
which the plaintiff’s legal rights arise, that he may be prepared to 
contest them, and thus disprove or deny the legal right. Besides, 
the pleadings pass to record, and are the perpetual memorials 
of what has been settled. What does not appear, does not exist: 
How important, in this view of it, are full and explicit pleadings! 
The merit of pleadings does not consist in brevity—they may be 
curtailed until shorn of all their virtue. The simpler they are, 
the better; but simplicity, in this connection, does not mean bre- 
vity—it does exclude mere technicality—but it has reference to 
perspicuity and fullness. It is the very thing which the Legisla- 
tare meant in the gréat Act of 1799, when -it declared that the 
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plaintiff’s cause of action, and the defendant’s defence, should be 
plainly, fully and distinctly set forth. With these views, personal 
to myself, and, I believe, not irrelevant to the question, I repeat, 
that it is the judgment of this Court, that the plaintiffs case is 
not embraced in the 3d section of the Act of 1847, or any other 
section of that Act. That section, in its specification of grounds 
of action, for which it is providing a form, mentions notes, bills, 
bonds, receipts, and written promises of any description. The 
last class, «written promises, it is said, includes these notes. Our 
construction is, that the promises intended are written promises 
to pay money. This construction is manifest in this, that the sec- 
tion declares, that the form of action to recover money on note, &c. 
and written promises, may be as follows, &c. It provides the 
form of an action to recover money. True, says the plaintiff, and 
this isan action to recover money. The reply is, that the Act de- 
clares, not only that the form prescribed is for an action to recover 
money, but, farther, to recover money due on note, bond, &c. 
The question, then, first, is this: are these notes promises in writing, 
to pay money. Clearly they are not. They are promises to pay 
two year old, gentle, spayed sows and barrows. Upon this pro- 
mise upon its face, the obligation of the maker was to pay inthe 
property specified—it was his privilege to pay the notes, at matu- 
rity, in that property. Such was his undertaking, and it cannot 
be pretended, but that if he had delivered the property at the ma- 
turity of the notes, to the holder, or legally tendered it, they 
would have been discharged. They are not promises to pay mo- 
ney. Nor, second, is money due upon them. Up to and at the 
time of maturity, there is no money due upon them, All that is 
due, is the property named. But the maker having failed to pay, 
in that property, at the maturity of the notes, how stands the 
matter? Upon such failure, the law, as we have seen, steps in 
and declares him liable to pay—what? Any ascertained sum of 
money? No: but the value of the property, at the maturity of 
the notes, which value is to be ascertained by proof, and the ver- 
dict of a Jury. What, then, is the plaintiff’s cause of action ? 
The notes are inducement to it, and the plaintiff’s cause of action 
is an assumpsit, which the law raises, that after breach of his ob- 
ligation to pay in property, the maker shall pay so much money 
as the property was worth when the notes fell due. Such cause 
of action is not among the enumerated in the 3d section of the 
vou. vit, 8 
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Act of 1847,.,..Fhese notes;being: made negotiable, by. Statute, I 
haye,no, doubt but that the legal assumpsit. follows them into the 
hands of a transferree-—just as, the, obligation, of a promise to pay 
a. note,, barred; by, the Statute, accompanies. it into, the hands of a 
transferree.,.. We think, that, the Legislature referred, to simple, 
dirgct,, promises to pay money. ,A, bond, with conditions, upon 
breach of. which: a, right.of action arises, although a, conditional 
promise to. pay. money, is not,included in the; erztten promises of 
this section-—nor are breaches of.a warranty in a.deed; because 
special provision, different from that. xelied.on by, the plaintiff, is 
made for these, ; From this.fact- we-satisfactorily infer, that none 
of that class of, cases—-causes of: action, where breaches of condi- 
tions, or fgilure.to perform. agreements,. give rise to the plaintiff’s 
right of, action—-areincluded. This belonging to that class, this, 
therefore,,is not included, , For these reasons.we find no error in 
the first assignment, ..;. 

[3,] Upon the. rejection. of the notes, the plaintiff moved to 
amend his, pleadings, so.as.to,admit them.: ,The presiding Judge 
refused the motion,.and that is, assigned.for.error.) Viewing this 
declar ation as we have represented it, an amendment, adequate to 
let,-in these notes. would, be, at,no,time, allowable, because such 
an amendment could not fall short of the substitation, of an entire 
new. cause of.action, . Excluding, as we-have done, this cause 
from the ,operation. of the Act.of 1847, it comes, under the law 
which regulates. pleadings, aside from that Act. By that, as an 
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By that law, the appending of copies 1a the notes dees not aid it. 
Those , copies are .no part of the declaration, and, if they were, 
there is stillno averments to, make out a cause.of action upon 
them. This cause was. before the Jury at Common Law. By 
the 54th Rule of Court, ueither the declaration, nor. the answer is 
amendable, at. Common Law, .in matters of substance, after the 
case has. gone,to the. Jury... This cause had goue to the Jury—it 
was at. Common, Law—and the amendment was. in matter of sub- 
stance.,.. Hotchkiss, 950, 

By. the Act.of 1818, if there is a good, legal cause. of action, 
plainly and distinctly» set forth, ever y other objection is, on mo- 
tion, amendable, without delay or additional cost. But.here, there 
is, not,, as., Jo have.endeavored to,show, a good, legal cause of ac- 
tion, plainly,..and; distinctly set forth. , By, the same Act, no suit 
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shall be non-suited for any formal variance between the allegation 
and proof, when the cause of action is substantially set forth. 
But here the cause of action is not substantially set forth, and the 
variance is not formal, but essential. Prince, 442, ’3. 

Let the judgment of the Court below be affirmed. 
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No. 9.—Wituram A. Maxwe t, plaintiff in error, vs. CHARLES 
T. Harrison, defendant. 


{1.] The true criterion for determining whether an amendment is admissible, 
is this: whether the amendment is of another cause of controversy, or 
whether it is the same contract, or injury, and a mere permission to lay it 
ina manner which the plaintiff considers will best correspond with the 
nature of his complaint, and with the proof and the merits of his case. 

[2.] The plaintiff cannot introduce an entirely new cause of action; but if 
he adhere to the original cause of action, he may add a count substantially 
different from the declaration. 

[3.] In action of trover against one, charging him, as trustee, &c. the plaintiff 
may amend, by striking out the words, as trustee, &e, © 

[4.] The declarations of a party, while in possession of property, as to the 
ownership, when it was against his interest to make them, may be given in 
evidence against one who subsequently acquires a title from the declarant. 

[5.] The admissions of a party, made under oath as a witness, or in a volunta- 
ry affidavit, may be given in evidence against him, in a suit in which heis a 
party. 

[6.] Possession of property, with a claim of title adverse to that of the true 
owner, is sufficient evidence of conversion. 

[7.] It is error in the Court to charge the Jury, that a remainder in slaves, to 
take effect and be enjoyed after a life estate, may be ereated by parel. 
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Trover, &c.in Lee Superior Court. Tried before Judge Wanr- 
REN, May Term, 1849. . 


Charles T. Harrison brought an.action of trover, &¢. in Lee 
Superior Court, fora negro girl, Caroline, against William A, 
Maxwell, “as trustee for Catharine Bozeman.’”’ When the cause 
was called for trial, at May Term, 1849, plaintiff’s counsel moved 
to strike out the words “as trustee for Catharine Bozeman,” 
wherever they occurred in the petition, so that the cause might 
proceed against the defendant, individually. No notice had been 
given to defendant of the motion to amend. The Court sustain- 
ed the motion, and defendant, by his counsel, excepted. 

Both parties having announced themselves ready, the cause 
was submitted to a Jury. 

Both parties claimed title under Mrs. Sarah Cain. Harrison 
under an alledged parol gift in 1843, and the defendant under a 
voluntary deed to him, in trust for Catharine Bozeman, made in 
1846. Charles T. Harrison was the son of Mrs. Cain, by a for- 
mer marriage, and Catharine Bozeman was her daughter by her 
last husband, John Cain. In the year 1843, Mrs. Sarah Cain 
went to live with Harrison, and carried the negro girl, Caroline, 
with her. They both remained there during the years 1843 ~ 
and 1844. After that time, Mrs.Cain lived a portion of her time 
with each of her children, and generally carried the negro with 
her. Mrs. Cain died at Bozeman’s, in 1846. 

Plaintiff (Harrison,) proposed to prove, by several witnesses, 
the sayings of Mrs. Sarah Cain, during the time she lived with 
Harrison, by which she acknowledged that the negro girl, Caro- 
line, “ belonged” to him, and that she “had given her to him;” 
and also her sayings to the same effect atter 1844, and while the 
negro was waiting upon her. To all which evidence the coun- 
sel for defendant objected, on the ground that these sayings 
of Mrs. Cain should not goto the Jury against the defendant—the 
title being out of Mrs. Cain, as the declarations themselves show, 
and consequently they were not against the interest of the de-_ 
clarant, and more particularly while she lived at Harrison’s, as 
the negro was then proven to be in the possession of Harrison. 
The Court overruled the objection, and the defendant excepted. 

Plaintiff proposed to prove by Sarah Hobbs, examined by in- 
terrogatory, that “she never heard of any person claiming said 























TALBOTTON, JANUARY TERM, 1850. 63 


Maxwell vs. Harrison. 








girl, during the time that he (Harrison) was in possession of her, 
and exercised the ownership.” Defendant objected that this was 
a conclusion from facts, and could not be proven by the witness. 
The’ Court overruled the objection, and defendant excepted. 

Plaintiff below (Harrison,) proposed to prove by David 
Spence, “that he was present at the trial of a possessory warrant 
against Bozeman, the husband of Mrs. B., for this negro, before 
the commencement of the suit—heard defendant admit, in his 
testimony as a witness, on that occasion, that he had the right of 
possession to the negro, and the right to control her, as the trus- 
tee of Mrs. Bozeman, and heard him declare, in reply to a ques- 
tion frum the presiding Justice, that he would not give up the ne- 
gro, if the Court gave the possession to plaintiff, because Boze- 
man had no right to the negro—that these admissions were made 
for the purposes of that trial.’”’ To the admission of this testimo- 
ny defendant objected, on the ground that the proper proof of 
such a trial, and the parties to it, was the possessory warrant it- 
self, or the evidence of the presiding Justice, and defendant had 
aright to restrict his admissions to that trial; which objection 
was overruled by the Court, and defendant excepted. 

Plaintiff below proposed to prove by Hiram Watts, he not 
being a pliysician, his opinion as to the soundness of Mrs. Sarah 
Cain’s mind; defendant objected, and the Court overruling the 
objection, defendant excepted. The witness swore “ that, in his 
opinion, from what he saw of her and heard her say, that she was 
not, at all times, in her sound mind—being some 75 or 80 years 
old. In a conversation he had with her on one occasion, at the 
house of plaintiff, Mrs. Cain would repeat the same thing over and 
over again, and would vary her statements of the same circum- 
stances—complained.of the treatment she had received from her 
children.” ‘“ Mrs. Cain told the witness, on one occasion, that 
Caroline was to be Harrison’s at her death, or she would give 
him the negro when she died—does not recollect which.” 

The plaintiff below having closed his case, defendant moved 
the Court for a non-suit— 

Ist. Because plaintiff had shown no property in himself. 

2d. Because he had shown no conversion by Maxwell, the de- 
fendant, or that the negro had ever been in his possession, or un- 
der his dominion, 

The Court overruled the motion, and defendant excepted. 
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The defendant introduced the trust deed made to him by Mrs, 
Cain, and proved, by the subscribing witnesses, that she was in 
her right mind at the time of its execution. It was in evidence, 
that the negro was with Mrs. Cain at the time of her death, and 
remained at Bozeman’s after that time—Maxwell claiming the 
right to control her, as trustee. 

The Court charged the Jury, that “the declarations of Mrs, 
Cain, while in possession of the property, that the title was in 
Harrison—she having given it to him—were proper evidence 
for their consideration ; and if it convinced them of the title of 
the plaintiff, they should so find. The conversion may be proved 
by proof of demand and refusal ; though this is not, of itself, con- 
version, but evidence of conversion. Conversion may be proved 
or inferred, by proof of acts of defendant, evidencing ownership 
while title is in plaintiff. When defendant claims title to posses- 
sion and control of the property, against the right of plaintiff, 
these acts of ownership are usually proven by possession and 
use of the property, but may be proved by the declarations of 
the defendant himself.” 

“ The Statute of 19th December, 1838, declaring parol gifts of 
slaves not to be good, and available at Law and in Equity, against 
purchasers from the donor, without notice, in the opinion of the 
Court, does not apply to such purchasers as defendant appears to 
be here, and applies only to purchasers for a valuable considera- 
tion, and not to volunteers or donees, as in this case.” 

The Court farther charged the Jury as follows: “I am re- 
quested to charge you, that possession must have accompanied 
the gift. This is the law. The word gift includes change of 
possession, and the possession and dominion accompany the gift 
presently, unless the terms of the gift limit the time when the pos- 
session in the donee is to commence: then it is not necessary. 
A may give personal property, by parol, to B—passing the title 
presently, and limiting the possession to C for life; and the gift 
to B is good. -Andso A may give property, by parol, to B— 
the title to pass immediately, but limit the possession of B till 
after the donor’s death—the donor retaining possession, and using 
the property himself, till that time. And if such was the fact-in 
the present case, the gift to Harrison was good, notwithstanding 
the subsequent conveyance to defendant, in trust, for Mrs. Boze- 
man—it not being competent for Mrs. Cain to revoke the gift.” 
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To which several charges, the defendant excepted. 
And upon these several exceptions, error has been assigned. 


Lyon, for plaintiff in error. 
E. R. Brown, for defendant. 
By the Court——Lumpkin, J. delivering the opinion. 


[1.] Was the amendment moved for by the plaintiff allowable? 
We think it was. The true criterion for determining whether 
an amendment is admissible, we take to be this—whether the 
amendment proposed is another cause of controversy, or whether 
it is the same contract or injury, and a mere permission to lay it 
in a manner which the plaintiff considers will best correspond 
with the nature of his complaint, and with his proof, and the 
merits of his case ? 

[2.] For, while the plaintiff cannot introduce an entirely new 
cause of action, he may, nevertheless, add a new count, substan- 
tially different from the declaration, provided he adheres to the 
original cause of action. Accordingly, it has been held that, in 
an action for a legacy against one charged as executor, the plaintiff 
may amend, by charging him as devisee. Letghton vs. Leighton, 
1 Mass. R. 433. 

[3.] Here, it is proposed to strike out the words “as trustee, 
&c.” wherever they are added to the name of the defendant, so 
as to let the suit stand against him individually ; and we can see 
no objection to.it. Trover will not lie against a ¢rustee, as such; 
for no one can commit a fort in his representative or fiduciary 
character. He may defend, however, under his title as trustee, 
whether sued in that capacity or not. Had the defendant made 
it appear that he was surprised on account of the amendment, the 
Court would have continued the case, at the instance of the 
amending party. 

[4.] Were the declarations of Mrs. Cain, the former owner, 
and from whom both plaintiff and defendant derive title, good, as 
to whom Caroline belonged, made before she conveyed the girl 
to Maxwell, for the use of Mrs. Bozeman? The testimony is 
contradictory as to the possession of the negro, when these decla- 
rations were made. Some of the witnesses testify that she was 
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in the possession of Harrison, the plaintiff; others, that. she re- 
mained with Mrs. Cain all the while, and until her death. All 
agree, however, that the declarations were made before the deed 
of gift was executed to Maxwell; and inasmuch as he took a 
conveyance from Mrs. Cain, subsequent to these admissions, he, it 
would seem, would be estopped from denying property in the 
declarant. If, ther, they were made when it was against 
her interest, and before the adverse title accrued, they would 
be competent evidence. Wright, 441. 4 Ala. 40. 4 Dev. & 
Batt, 117. 4 Miss. 8. 5 Miss. 28. 2 Spear, 75. 1 Dev. 3. 
Jones vs. Dabbs, Geo. Dec. part 1, 44. In this last case, the Court 
held, that where property levied on by execution, is claimed by 
a third person, the declaration of the defendant in execution, 
prior to his being defendant, may be given in evidence, to sustain 
the claimant’s title—such declarations being presumptively against 
his interest. It will be perceived, that this is not in conflict with 
the decision of this Court, as to the sayings of the defendant, after 
the relation of plaintiff and defendant has been created. 

It is. certainly true, that the ownership of property is a conclu- 
sion of law, from the evidence. But the testimony objected to 
was, that the witness never heard any other person than Harrison 
claim the negro Caroline, while he had her in possession, and ex- 
ercised the ownership. The object of the proof was, the negation 
of any adverse claim, at-or during a particular period, viz. while 
the plaintiff had her in possession, using her as his own. 

[5.] Harrison having sued out a possessory warrant, under the 
statute, against Bozeman, Maxwell was called on to testify on the 
trial. He stated that he, and not Bozeman, had the right to con- 
trol Caroline; and that he would not give her up to Harrison, 
although the decision might be in his favor. This testimony was 


objected to, upon the ground, that the warrant should be pro-. 


duced, and the evidence of the presiding Magistrate ; and for the 
additional reason, that these admissions of Maxwell were made 


for the purposes of that proceeding alone, and that it was not , 


competent to use them for any other purpose. We apprehend 
that, in order. to prove what a witness swore to on a particular 
trial, it is not necessary to produce the record of the case. The 
evidence sought to be adduced, is de hors the record; and mores 
over, that it is not competent for a witness to limit or restrict his 
testimony to the. particular trial, for which it is. offered. He is 
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bound, by the obligations of his oath, to tell the truth. And that 
his evidence, thus elicited, in a judicial proceeding, or even in a 
voluntary affidavit, may be used as evidence against him, as an 
admission of the facts contained therein, is well settled, by all the 
authorities. 1 Ala. Rep. 585. 4 Dev. §& Batt. 124. 10 Shep. 
69. And even the admissions of trustees, holding the legal title 
to property, and who are never presumed to make admissions ad- 
verse to the interests of those for whom they act, are competent 
evidence. 3 Hemph. 472. 

We see no objection to the testimony of Watts, as to the sanity 
of Mrs. Cain; his opinion being accompanied, as it is, with the 
reasons upon. which it is founded. It comes fully within the rule 
laid down by this Court, in Potts vs. House, 6 Geo. Rep. 324. 

[6.] Two grounds were occupied in the motion for a non-suit. 
ist. That the plaintiff had shown no property in himself. 2dly. 
That he had proven no conversion by Maxwell. 

Several of the witnesses testified to the acknowledgments of 
Mrs. Cain—that she had given the girl to Harrison—that she be- 
longed to him—and that the donor had parted with the posses- 
sion and dominion of the slave. This was certainly enough to 
carry the case to the Jury. Asto what constitutes a conversion, 
this Court has repeatedly held, that possession, with a claim of title 
adverse to that of the true owner, is sufficient; and this is undoubt- 
edly the doctrine of the books. 2 Dev.130. 1 McCord, 504. 1 
N. & M. 592. 1 Bailey, 546. 7 Johns. 254. 10 Ib. 172. 5 
Cowen, 323. The declarations, therefore, of Maxwell, on the 
trial of the possessory warrant, that he had the right to control the 
slave, and that he would not give her up, even if possession was 
awarded by the Court to Harrison, amounts to a conversion in 
law. And as it respects the possession; it was clearly in Max- 
well; as trustee. The possession of Mrs. Bozeman, the cestui 
que trust, was permissive only, and was, in fact, his possession. 

[7.] The Court, ‘in its charge to the Jury, toward the conclu- 
sion, assumes the law to be, that a remainder in slaves, to take 
effect and be enjoyed after a life estate, may be created by parol; 
whereas, the very contrary was ruled by this Court, in Kirkpa- 
trick vs. Davidson, 2 Kelly, 297. And as there was evidence to 
support this charge, and the misdirection may have controlled the 
verdict of the J ury, we are compelled, reluctantly, to remand 
this cause for-a new trial—upon this ground alone—affirming 
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the judgment upon all the other points made in the bill of ex- 
ceptions. 
Judgment reversed. 





No. 10.—Grorez W. Harrison, plaintiff in error, vs. Josep 
Apcock and others, defendants. 


[1.] The Statute of 32 Henry VIII. is of force in this State, and a deed made 
by an infant, while under age, will not be avoided by the execution of a 
deed after he arrives at twenty-one years of age, when the possession of 
the land is held adversely to him, but the latter deed will be void under the 
Statute. , 


[2.] If a party is to be constituted a trustee, by the decree of a Court of 
Equity, on the ground of fraud, his possession is adverse from the time the 
circumstances of the fraud were discovered. 


In Equity, in Randolph Superior Court. Decided by Judge. 
Warren, October Term, 1849. 


The questions in this cause arose upon a motion to dismiss a 
bill, filed by George W. Harrison against Joseph Adcock, James 
Suggs and Floyd Conyers. 

The bill charged, that Mary Ann Odem, an illegitimate, drew a 
lot of land in Randolph County; that on 17th February, 1839, 
Mary Ann Odem intermarried with Delaware Dean, who thereby 
became the owner of this lot of land; that on the 21st February, 
1839, Joseph Adcock, who had intermarried with the mother of 
Mary Ann Oden, by various fraudulent representations, menaces 
and threats, induced Dean, who was of very weak mind, and an 
infant in law, to make to Adcock a deed to one-fourth of the land; 
Adcock, among other things, agreeing, that “If Dean would con- 
vey the land to him, Adcock, he would hold the title for the same 
in trust, and secure. it for the use of the said Dean, his wife and 
their heirs ;” and by the same means, Adcock, on 23d ‘day of 
February, obtained a deed to the remaining three-fourths of the 
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land; that Adcock sold the land to Suggs, and Suggs to Conyers— 
each having knowledge of the fraud. Adcock took possession 
shortly after the purchase, and had remained in possession, or 
those claiming under him, ever since the year 1839. 

The bill farther charged, that on 1st March, 1839, Dean, for a 
full and valuable consideration, contracted to sell this lot of land 
to Harrison, the complainant, and gave his bond for titles there- 
to, when the purchase money was paid ; that in February, 1846, 
the purchase money having been paid, Dean, after arriving at 
twenty-one years of age, made a deed to Harrison, to the lotin 
dispute. The prayer was for the cancellation of the deeds to 
Adcock, Suggs and Conyers, and that the defendants be decreed 
to deliver the possession of the land to complainant, and that 
Conyers do execute a title to the land, and an account of the rents, 
issues.and profits. 

The Court below dismissed the bill for want of Equity, and 
complainant appealed to this Court. The only points here ar- 
gued and decided were— 

1st. Whether the Statute, 32 Henry VIII. against maintenance 
and the sale of pretended titles, was in force in Georgia. 

2d. Whether the facts stated in the bill, constitute a case of ad- 
verse possession in Adcock and those claiming under him, against 
Dean, at the time the deed to Harrison was made by Dean, in 


February, 1846. 
H. L. Benning, for plaintiff in error. 
W. Taytor, for defendant. 
By the Court—Warner, J. delivering the opinion, 


The complainant alleges in his bill, that the title to the lot of 
land in controversy, was fraudulently procured by Adcock, from 
Dean, while.the latter was an infant, and that Suggs and Con- 
yers, who derived their title from Adcock, had notice of these 
facts, 

It is farther alleged, that the defendants had beenin possession 
of the land, so conveyed by Dean, ever since 1839, and that in 
February, 1846, the complainant obtained a deed from the infant, 
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Dean, to the land, who was, at the time of making the latter 
deed, twenty-one years of age. 

The prayer of the bill is, that the defendants may be decreed 
to deliver the possession of the land to the complainant, account 
for the rents and profits, and that Conyers do execute to the com- 
plainant a title to the land. 

The Court below sustained a general demurrer to the com- 
plainant’s bill, for want of Equity, on the ground, that the title 
of the complainant, derived from Dean, in 1846, was void, inas- 
much as it appeared on the face of the complainant’s bill, that at 
the time it was executed, the possession of the land was held ad- 
versely by the defendants, or some of them. 

[1.] For the purpose of reversing the judgment of the Court 
below, it is pow contended, that the Statute of 32 Henry VIIL is 
not of force in this State, and if that Statute be of force here, the 
possession of the defendants was not adverse to Dean’s claim of 
title, and possession under it. 

In Harris vs. Cameron, (6 Ga. Rep. 382,) this Court held, that 
the Statute of 32 Henry VIII. was of force in this State, and 
that a deed executed by an infant, after coming of age, was void 
under that Statute, there being adverse possession of the land at 
the time the deed was executed. ; 

Here the complainant derives his title from Dean, after he ar- 
rived at twenty-one years of age, while the possession of the land 
was held by the defendants. 

Was the possession of the defendants adverse to that of Dean, 
at the time the deed was made tothe complainant? We think it 
was, and that the Statute of Limitations would run in their favor 
to protect such adverse possession. 

The defendants had possession of the land under color of paper 
title—the deed of the infant was not void, but voidable only. 

[2.] But it is said, that Adcock, by his fraudulent representa- 
tions to Dean, in order to procure the title from him, must be 
considered, in a Court of Equity, asa trustee for Dean, and that 
the other defendants, having notice of the fraud of Adeock, occupy 
the same relation to him; and, for that reason, the possession of 
the defendants was not adverse to Dean; at the time the deed was 
made to the complainant. If a party is to be constituted a érus- 
tee, by a decree of a Court of Equity, founded on fraud, his pos- 
session is adverse from the time the circumstances of the. fraud 
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‘ter were discovered, and the Statute of Limitations will, therefore, 
run from that time, Angell on Limitations, 509. The defend- 

ed ants here, are sought to be made ¢rustecs by the decree of the 

nt Court, on the ground of fraud. There is no allegation that the 

m- fraud has recently been discovered, but so far as the allegations in 
the record go, it would appear that Dean was as cognizant of all 

m- the facts when the first deed was made to Adcock, as he was 

le when he made the deed to the complainant. 

is The possession, then, of the defendants must be considered as 

at adverse to that of Dean, so far as to allow the Statute of Limita- 

d.- tions to run, upon a proper case being made, and is also to be con- 
sidered as adverse, so as to avoid the deed made by Dean in Feb- 

it ruary, 1846. 

is Let the judgment of the Court below be affirmed. 

e 
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No. 11—M. H. Baupwin and another, plaintiffs in error, vs. Dru- 
ry M. Lessner, defendant. 






[1.] If the declaration allege a special contract for the rent of mills,to be 
paid in repairs, and it is proven, on the trial, the plaintiff cannot recover 
on the common count for a quantum meruit; he will be held to the special 
contract, and the measure of damages is the value of the repairs agreed to 
to be made, arid the loss he may have sustained by reason of the failure to 
make them. 












Assumpsit, &c. in Randolph Superior Court. Tried before 
Judge Warren, October Term, 1849. 









Lessner brought suit against Baldwin and Mills, upon a special 
contract, by which, in consideration for the use of certain mills 
belonging to Lessner, the defendants agreed to make certain re- 
pairs, specified in the contract. The declaration averred, that the 
repairs were not made, and were reasonably worth $250. There 
were, also, c6mmon counts for the rent of the mills, for the time 
defendants used them. 
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On the trial, the plaintiff proved the special contract, and its 
breach ; and the Court farther allowed evidence, under the com- 
mon counts, to show the reasonable rent of the property. 

The Court charged, “ That the Jury would be authorized: to 
find on the counts in the declaration, other than that on the spe- 
cial contract, and the measure of damages would be, properly, 
the value of the use of the mills for the term of the lease.” 

This decision was excepted to, and error alleged therein. 

There were several other errors assigned, but this alone was 
reviewed by the Supreme Court. 


Bower, (represented by H. Hott,) for plaintiff in error. 
W. Taytor, for defendant, cited— 


Douglass, 23. 1 T.R.81. 2 Hast, 145. Rye vs. Stubbs, 1 
Hiill’s R. 384. 


By the Court.—Nisset, J. delivering the opinion. 


[1.] The declaration contains three counts; one, for so much 
money, due for rent of the mills, at a given rate per month, with ~ 
a bill of particulars; one, a quantum meruit count, claiming as 
much for the rent of the mills as the plaintiff deserved to have, 
for the time that the defendants used them; and the third, setting 
forth a special agreement, by which, in consideration of the use 
of the mills for five months and a half—from some time in April, 
to October, 1848, the defendants agreed to do, within that time, 
certain repairs (which are specified) to the mill, yard and bridge— 
averring that defendants went into, and held possession, during 
the term, and failed to make the repairs as stipulated. Upon the 
trial, the plaintiff proved the special contract substantially, as laid 
in the declaration. There was, also, evidence of the value of the 
mills for the term—sonie evidence of an extension of the time in 
which the defendants were to-make the repairs—and of a subse- 
quent refusal of the plaintiff to permit the defendants to make 
them, after the original term had expired, and within the term as 
extended. It was in evidence, that the repairs were not made 
within the original term, and were not made at any time. In 
this state of the case, before the Jury, the Court charged them, 
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“that they would be authorized to find on the counts in the decla- 
ration, other than that on. the express contract, if they believed that 
the defendants had not done the repairs according to the express 
contract, and that the measure of damages would properly be the 
value of the use of the mills for the term.” Upon the ground that, 
in this charge, the Court erred as to the law of the case, and also 
_ upon other grounds taken in the rule, the defendants moved for a 
new trial, which was refused ; and thereupon they excepted. Did 
the Court correctly administer the law in this case?) We think 
not. In the actual position of it, we think that the plaintiff could 
not recover upon the common counts, but was held to recover on 
the special contract, as proven. Having declared on a special 
contract, and proven it, that contract. was the evidence of his 
rights, and of the liability of the defendants. This is the case of 
a contract executed by the plaintiff, by his admission of the de- 
fendants into possession of the mills, and their enjoyment of that 
possession and its profits, for the term stipulated, and executory 
as to the defendants, who agreed, in consideration of the use and 
occupancy of the mills, within the stipulated term, to make certain 
specific repairs. These repairs they did not make according to 
the contract. It was not abandoned by either party—it was not 
in part executed by the defendants. It was a subsisting contract 
all the original term—a contract which they had wholly failed to 
execute. For this failure, the plaintiff had the right to go upon 
them for damages; and the measure of damages is the value of 
the repairs agreed to be made, and such farther injury as the 
plaintiff may have sustained, by reason of their breach of the con- 
tract. Indelitatus assumpsit will not lie, when there is a sub- 
sisting unexecuted agreement. Where there is an express agree- 
ment laid and proven, the plaintiff cannot resort to an implied 
one. This rule covers this case, and it is not necessary to advert 
to the exceptions under it. This case does not fall within any of 
them. 1 Chitty Plead.1, p. 246, 7, notes. 2 T. R. 105. 3 
East, 78, 80,85. 6 T. R. 325. 7 1b.243. 1 Stra.648.. 3 Bos. 
§ Pull. 247. 8 Johns. R. 439. 10 1b.37. 12 1b. 274. 18 I. 
451. 8 Mess. 118.. 7 Ib. 430. 2 Shep. 383. Wright, 577. 2 
Harring. 484. 2 McLean, 216. 12 Com. 558. 4 Smedes & 
Marsh, 652. 

If, in this case, the term was extended, yet still the contract re- 
mained the same. If the performance, within the extended term, 

vou. vint. 10 
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was prevented by the act of the plaintiff, however it may be avail- 
able for the defendants, it would certainly give no right to him to 
recover upon his common counts. To say the least of it, he was 
in no better situation, by reason of his preventing the defendants 
from performing their part of the contract. 

With these views of this case, it must go back ; and the points 
as to excessive damages and newly-discavered evidence, need not, 
therefore, be considered. 

Let the judgment below be reversed. 





No. 12.—Isaac E. Bower, plaintiff in error, vs. James B. Smrra, 
defendant. 





: [1.] To authorize a recovery upon shop books, where the entries are made 

43 in the hand-writing of the party, the plaintiff, among other things, must 
prove by his customers, that he kept correct books. And it is no com- 
pliance with the rule, for the witnesses to state, that they considered their 
accounts reasonable—admitting, at the same time, that they had never 
examined the items, and could not say that the services charged were ac- 
tually rendered. 


[2.] Before the books of the party can be admitted in evidence, they are te 
be submitted to the inspection of the Court; and if they do not appear to be 
a register of the daily business of the party, and to have been honestly and 
fairly kept, they are to be excluded. Explanatory evidence may be offered; 
and if the objections are prima facie accounted for, the books should be 
submitted to the Jury—letting the objections go, under the charge of the 
Court, to their credit, rather than to their competency. 


[3.] Books, per se, are not sufficient to charge the defendant with the debts 
and accounts of third persons. 





Assumpsit, &c, in Randolph Superior Court. Tried before 
Judge Warren, October Term, 1849. 










This was an action on an account of a physician, James B. 
Smith, against Isaac E. Bower, to which were filed pleas of the 
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general issue, and that the plaintiff was not a licensed physician, 
as required by the Statute. 

On the trial, plaintiff offered in evidence his books—proved, by 
his own oath, that these were his books of original entries; by 
two witnesses, that the charges in the account were the usual 
charges made by physicians; by one witness, that he had com- 
pared the items in the account with the books, and found that they 
corresponded, except one item, to-wit: an account of one Austin, 
charged to defendant ; also, by two witnesses, that plaintiff had 
attended their families, and they considered his bills rendered 
reasonable, but they had not examined the items, and could not 
say that he had performed the service charged therein. On in- 
spection of the books, it appeared that one item, against the de- 
fendant, was entered by interlineation, in a different ink and 
appearance from the remaining items, charged at the same date ; 
and it further appeared, that, on several of the days wherein de- 
fendant was charged with attention “per day,” the books con- 
tained items of charge against other persons the same day, for 
mileage—often for twelve miles—and, in some instances, such 
charges against two or three different persons the same day. 

Defendant objected to the books, on the ground that the pre- 
liminary proof was not sufficient to authorize their introduction, 
with these suspicious circumstances unexplained. The Court ad- 
mitted the books, and defendant excepted. 

Proof was offered by the defendant, to show that the plaintiff 
made extravagant and incorrect charges, and also the certificate 
of the Secretary of the Board of Physicians of Georgia, that Dr. 
Smith was not licensed to practise, as required by the Act of 
1839. There was no evidence to show that Dr. Smith was with- 
in the proviso to that Act, in favor of physicians practising before 
its passage. 

The bill of exceptions stated, that “the Jury dispersed for the 
night,” before being charged by the Court, but did not state 
whether it was with or without the consent of the parties. 

The Court charged, “that it was not necessary that plaintiff 
should have a license from the Board of Physicians, provided he 
was practising as a physician between the years 1834 and 1839 ;” 
to which charge, defendant excepted. 

The Court farther charged, “that, to authorize a recovery, 
plaintiff must have proven that he kept no clerk—that the books 
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were his books of original entries—that he kept correct books, by 
aliunde evidence—that there had been dealings between the par- 
ties—that the entries in the‘ books corresponded with the items in 
the account sued on—and that the books must be supported by 
the supplemental oath of the party.” 

The Jury returned a verdict for the full amount of the account; 
whereupon, defendant moved for a new trial—among other 
grounds— 

Ist. Because the verdict was contrary to the charge. of the 
Court, as to the books of plaintiff. 

2d. Because the Court erred in admitting the books. 

3d. Because there were-items in the account for one Arthur 
and one Austin, and no proof: made that the defendant had as- 
sumed to pay for their accounts. 

4th. Because the Court erred in its charge, as to the license of 
the plaintiff. 

5th. Because the Jury dispersed. 

The Court overruled the motion, and defendant excepted. 


H. Hort, for plaintiff in error. 
W. Taytor, for defendant. 
By the Court—Lumpuin, J. delivering the opinion. 


As all the questions made during the progress of the trial, came 
under review on the motion for a new trial, we shall direct our 
attention exclusively to that. 

[1.] It is complained that the verdict of the Jury was contrary 
to the charge of the Court. If this be so, and the law of the 
case was properly submitted, a new trial should have been 
awarded. What was the charge? That, in order to authorize 
a verdict for the plaintiff, upon his medical account, he must 
prove that he was in the habit of keeping correct books, by per- 
sons who had dealings with him. We believe the rule of law to 
be correctly stated; and upon examining the record, we are sat- 
isfied that the proof did not come up to it. Brooks and Beall, the 
only witnesses offered for that purpose, testified that Dr, Smith 
attended their families, and they considered the bills rendered by 
him reasonable; but they both state, they had not examined 
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their accounts, and could not say that he had performed the seve- 
ral items of service for which he had charged them. This evi- 
dence is no compliance with the rule. The accounts rendered 
against the witnesses may have been reasonable-in the aggregate; 
but that is not the point. Were they just? Were they correct 
in their items? This is the alzunde testimony which gives faith 
and credit to books. 

[2.] It is insisted that a new trial should have been granted, be- 
cause the Court erred in permitting the books to- be offered: in 
evidence—it appearing, from their inspection, that an interlinea- 
tion had been made in them, in different ink from the items 
charged at the same date ; and further, that the books contained 
evidence upon their face, that several items charged against the 
defendant were unjust; namely, the item of attendance per day— 
the books showing that on the same days, the plaintiff charged 
mileage to other persons, residing at a distance, in some instances, 
of twelve miles from the defendant. 

All the Courts concur, that before the books of the-party 
can be admitted in evidence, that they are to be submitted to the 
inspection of the Court; and, if they do not appear to be a-regis- 
ter of the daily business of the party, and to have been honestly 
and fairly kept, they are to be excluded. 

Now, the difficulty is, in determining what fraudulent appear- 
ances, upon the face of the books, will authorize a Court to with- 
hold them from the Jury. When it is recollected that a large 
portion of our blacksmiths, mechanics, and laboring men, who 
keep books, have never. been taught this art, and many of them 
are entirely uneducated, it would not do to prescribe a rule, so 
stringent as to operate, in many cases, to the exclusion of the only 
evidence upon which they could secure the value of their labor. 
And it would seem to me, that the irregularities in the books 
should be exceedingly gross and palpable, to justify the Court in 
arresting the evidence, from that tribunal whose peculiar province 
it is, to judge of the credibility of testimony. 

I concede that the books might, upon their face, appear to 
have been so unfairly and dishonestly kept, as to authorize the 
Court to lay its hands upon them, and refuse their admission, at 
least until evidence was offered, explanatory of these discrediting 
circumstances. Suppose, for instance, the account on the books 
was entered, settled or satisfied in full, Surely, the books, per se, 
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would be no evidence of indebtedness, but of the contrary; and 
yet, the plaintiff might be abundantly. prepared to prove that this 
entry was.made there by mistake. Should he not be permitted to 
do so, and thus restore the books to competency ; and so transfer 
the issue from one of Jaw, to the Court, to one of fact, for the 
Jury? This, it occurs to me, would be the better practise, espe- 
cially as it would be both the privilege and the duty of the Court, 
to call the attention of the Jury to these false and fraudulent ap- 
pearances, in its summing up in conclusion. We are inclined to 
hold, therefore, that the Court did not err in suffering these books 
to go to the Jury. ; 

[3.] We are clear that the verdict was not authorized by the 
evidence, so far as it charged the defendant with the accounts of 
Austin and Arthur. The books were insufficient, of themselves, 
tomake him liable for the debts of third persons ; and there was 
no other proof tendered. 

[4.] We are equally clear, in holding that it was error in the 
Court, to charge the Jury that it was not necessary for the plain- 
tiff to show a license; provided he was a practising physician be- 
tween the years 1834 and 1839—there being no evidence, so far 
as the record shows, to support such a charge. 

Upon these grounds, therefore, a new trial is awarded. 

We find it unnecessary to express any opinion as to the alleged 
misconduct of the Jury, in dispersing before they rendered their 
verdict. The record does not show but that the Jury separated 
by the consent of the plaintiff in error, which, if given, as we are 
bound to presume it was, would have cured the irregularity, even 
if it be such a one as would otherwise have vitiated the verdict. 
Judgment reversed. 
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No. 13.—Jeremsan Riorpon, guardian, &c. plaintiff in error, vs. 
W. Houmay and wife and others, defendants. 


[1.] Where a testator, by his will, made the following bequest, “I lend the 
following negroes, (naming them) with all their increase, to Frances Holi- 
day, Elizabeth Russell and Jarva Lane, children of my first wife; this 
loan to continue during their natural lives, and at their death, the property 
to be equally divided among the children of Frances Holiday and Jarva 
Lane; and in the event of Elizabeth Russel having child or children, they 
also to have one third pmt; but if the above named Elizabeth Russell die 
childless, the whole of the property then, shall go to the children of Fran- 
ces Holiday and Jarva Lane. It is my desire that John, a negro boy, one 
of the negroes mentioned in this article, should go into the possession of 
Jarva Lane, and be considered so much of her part. It is my desire, also, 
that no part of the above mentioned property, shall come into the hands or 
possession of James Russell, the husband of Elizabeth Russell, but i shall 
be held by Frances Holiday and Jarva Lane, and goto their children, if 
James Russell should survive his wife, Elizabeth Russell:’’ Held, on a bill 
filed by one of the children of Jarva Lane, for a distribution of said prop- 
erty, in the lifetime of Frances Holiday, that it was the intention of the 
testator, that his three daughters should hold the possession of the life es- 
tate in the property, during their joint lives, or during the life of the sur- 
vivor, and that the grand children of the testator were not entitled to a 
distribution of the property, until the death of the testator’s last surviving 
daughter. 


In Equity, in Dooly Superior Court. Decided by Judge 
Warren, November Term, 1849. 


The questions in this cause arose upon the construction of the 
following item in the will of John Smith, deceased : 

“I lend the following property, (negroes) to Frances Holiday, 
Elizabeth Russell and Jarva Lane, children of my first wife; this 
loan to continue during their natural lives, and at their death, the 
property to be equally divided among the children of Frances 
Holiday and Jarva Lane; and in the event of Elizabeth Rus- 
sell having child or children, they also to have one third part ; 
but if the above named Elizabeth Russell die childless, the whole of 
the property, then, shall go to the children of Frances Holiday and 
Jarva Lane. It is my desire, that John, a negro boy, one of the 
negroes mentioned in this article, should go into the possession 
of Jarva Lane, and be considered so much of her part. It is 
my desire, also, that- no part of the above mentioned property 
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shall come. into the hands or possession of James Russell, the 
husband of Elizabeth Russell, but it shall be held by Frances 
Holiday and Jarva Lane, and go to their children, if James Rus- 
sell should survive his wife, Elizabeth Russell.” 

Elizabeth Russell died childless. Jarva Lane had five children 
by Lane, and after Lane’s death, intermarried with one Smith, 
and after his death, intermarried with Jeremiah Riordon, by 
whom she had one child. Subsequently she died. Frances Hol- 
liday is-still alive. 

This bill was filed by Jeremiah Riordon, as the guardian of 
his child, against Frances Holiday, her husband and children, 
and the children of Jarva Lane, by her first husband, alleging the 
foregoing facts; and farther, that defendants had the whole of 
this property in possession, and refused to permit his ward to par- 
ticipate therein. The prayer of the bill was for a division of the 
property, and an account of the hire and profits. 

To this bill was filed a general demurrer, for want of equity. 

The Court below sustained the demurrer, and dismissed the 
bill, “On. the ground that the time appointed for the distribution 
or division of the property had not yet arrived—the life estate of 
Frances Holiday being not yet determined by her death.” 

This decision complainant brings up to this Court for review. 


Lyon, for plaintiff in error, cited— 


2 Jarman, 156. 2 Bl. Com. 180, 39. 4 Kent, 357 3 Bro. 
Ch. Rep. 25. 3 Ves. 208, 630. 1 Atkyns, 541. 


S. T. Batwey, for defendants, cited— 


3 Ves. 628, 632. 4 Bro. Ch.15. 9 Ves. 197; 456.. Powell on 
Dev. 705. 3 Bro.C. C. 215,367. 1M. S. 165. 2 P. Wms. 
280. 3 Bro. Parl. Cas.104, 3 Atkyns, 524. 1 Ves. 405. 2 
McC. Ch, 256, 440. 1 Hill’s Ch. 322. 4 Paige, 47. 4 Russ. 
70. 1 Ball & B. 483. 15 Ves. 125. 5 Madd. 335. 6 Ves 
300. 10 16.566. 3 Madd. 416. 2 Fearne,386, 401. 2 Jarm. 
111. 2 Vernon, 705. 1 Beav.607. 1 Hill’s Ch.153. 2 Fearne, 
55,150. 1 Jarman,'762. 12 Ves. 75. 3 1.10. 3 Merivale, 
382. 4 Bro. C. 0.15, 
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By the Court,—Warner, J. delivering the opinion, 


[1.] The main question involved in this case is, the proper 
construction to be given to the second clause of the testator’s 
will. 

For the plaintiff in error, it is contended, that it was the inten- 
tion of the testator, that the property should be held by his three 
daughters for life, severally, by respective shares, and as each of 
them should die, the part of the one so dying, should be divided 
between her children, except Elizabeth Russel’s share, which, in 
the event she died childless, was to be divided between the chil- 
dren of the other two; but in no event was the survivor of his 
three daughters to have the possession of all the property. 

For the defendant in error, it is insisted, that the testator never 
intended, by any fair construction of his will, that the property 
should be divided between his grand children, until after the death 
of his last surviving daughter. 

Elizabeth Russell died childless, and Jarva Lane is also dead, 
leaving six children. Frances Holiday is yet living, and has 
children. 

This bill is filed by one of the children of Jarva Lane, by 
her guardian, to recover the one-sixth part of one-half of the pro- 
perty bequeathed by the testator, under the second clause of his 
will. The second clause of the testator’s willis in the following 
words: 

“TI lend the following negroes, Esther, Eliza, Fanny, Milly, 
Sarah, Jinsey, Frank, John, Hannah and little Esther, with all 
their increase, to Frances Holiday, Elizabeth Russell and Jarva 
Lane, children of my first wife—this Joan to continue during their 
natural lives, and at their death, the property to be equally divid- 
ed among the children of Frances Holiday and Jarva Lane; and 
in the event of Elizabeth Russell having child or children, they 
also to have one-third part, but if the above named Elizabeth 
Russell die childless, the whole of the property then, shall go to 
the children of Frances Holiday and Jarya Lane, It is.my de- 
sire, that John, a negro boy, (one of the negroes mentioned in 
this article,) should go into the possession of Jarva Lane, and be 
considered so much of her part, It is my desire, also, that no 
part of the above mentioned property shall come into the hands 
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or possession of James Russell, the husband of Elizabeth Rus- 
sell, but i¢ shall be held by Frances Holiday and Jarva Lane, and 
to go to their children, if James Russell should survive his wife, 
Elizabeth Russell.” 

Taking the whole of this clause of the will together, and we 
think it was manifestly the intention of the testator, that this pro- 
perty should remain in the possession of his daughters, or the 
survivor of them, until their death, and then be equally divided 
between his grand children. 

The testator evidently contemplated that his daughter, Eliza. 
beth Russell, might die without children—an event which has 
happened—and one leading object with the testator was, to keep 
the property out of James Russell’s hands or possession; hence, 
he directed it to be held by Frances Holiday and Jarva Lane, un- 
til their death, and then to be equally divided between their chil- 
dren. But it is contended, that the testator directed that, in the 
event Mrs. Russell had children, they should have one-third part 
of the property; and that expression denotes that it was the in- 
tention of the testator, that his grand children should take, per 
stirpes, and not per capita. But how does that expression, in any _ 

‘manner, interfere with the time fixed, by the testator, at which 
~ the property was to be divided? . 

The time at which the property was to be divided among the 
testator’s grand children, is one question, but in what proportions 
it shall be divided, is another and a very different question. The 
same remark may be made in regard to the negro boy, John. 
The boy, John, was to go into the possession of Jarva Lane, as 
part of her /ife estate in the property; that is to say, the testator 
expressed his desire that Jarva Lane should have the possession 
of John. The life estate in this property was to remain in the 
possession of his three daughters, or the survivor of them, until 
their deaths, and then to be equally divided among their children. 
Suppose Elizabeth Russell had been the survivor of the testator’s 
three children, could the children of the other deceased daughters 
have compelled a distribution before her death? Certainly not; 
and for the reason that she might have children before her death, 
who would be entitled toa part of the property. Frances Holi- 
day being the survivor of the testator’s three daughters, she is 
entitled to the possession of a life estate in the property, and at 
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her death, the grand children of the testator will take, under the 
will of the testator, and not through their respective mothers. 

Whether the grand children will take under the will, per capi- 
ta, or per stirpes, we leave an open question, to be decided when 
the death of Frances Holiday shall authorize a division of the 
property to be made, according to our construction of the testa- 
tor’s intention. 


Let the judgment of the Court below be affirmed. 





No. 14.—Bennetr Apams, plaintiff in error, vs. Gazaway B. 
Lamar, defendant. 


[1.] The jurisdiction of the Courts of this State is co-extensive with its sove- 
reignty, and that is limited only by its territory, and it therefore attaches 
upon all the property and persons within the limits of the State; yet it is 
to be so exercised as to conclude by judgment none but those who are 
parties. 

[2.] The Courts of this State have no extra territorial jurisdiction, and cannot 
make the citizens of foreign States amenable to their processes, or conclude 
them, by a judgment, in personam, without their consent. 

[3.] A foreign citizen may waive his exemption, and submit to the jurisdic- 
tion; and in that event, he will be concluded by the judgment. 

[4.] A files his bill against B, who is a citizen of New York—setting forth an 
agreement, by which B stipulated to give to A one-third of certain lands, to 
which B holds the legal titles, in consideration of services rendered, and 
information furnished to B by A, relative to the lands, and which was the 
inducement of B’s purchase of them—and asks an assignment to A of the 
one-third of the lands, and a conveyance of titles to the same, by B to A— 
service of the bill being perfected on B’s agent in this State: Held, that 
upon this bill, a Court of Chancery could not decree against B, because of 
the want of jurisdiction over him, a citizen of a foreign State. 

[5.] When a foreign citizen appears, and by counsel pleads to the jurisdic- 
tion, he is not held to have waived his exemption by appearance. Ap- 
pearance and pleading or answering to the merits, held to be a waiver of 
his exemption, and an assent to the jurisdiction. 


Application for injunction, Baker Superior Court. Before 
Judge Warren, at Chambers, December, 1849. 
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The decision complained of in this case, is the refusal of the 
Court to grant an injunction. ~ The bill was filed by Bennett Ad- 
ams, alleging, that in 1839, complainant “and one John T. La- 
mar entered into an agreement and partnership, to purchase and 
grant some of the lots of land in Baker, Early and Decatur 
counties, which had reverted to the State. It was agreed that 
Adams should examine the lots, and reportto Lamar such as were 
valuable, at his own expense; and Lamar was to pay the grant 
fees into the treasury, and take out the grantsin his own name; 
Adams, for his trouble, having an interest of one-third in the 
lots thus granted, or one-third of the actual value of the land, as 
he might choose. The bill charged that, at great expense, Ad- 
ams proceeded to examine the lands, and reported to said John 
T. Lamar, about eighty lots of great value; that said John T. be- 
ing unable to pay the grant fees, Gazaway B. Lamar stepped into 
his place, and advanced the money—taking out the grants in his 
own name, and agreeing to account to Adams, on the same terms 
as provided in the original agreement with John T. Lamar, The 
bill farther alleged, that John T. Lamar was dead, and Gazaway 
B. Lamar resided without the State of Georgia ; that said Gaza- 
way had advertised all of these lands for sale, at public outcry, at 
Milledgeville, on the first of December, 1849 ; that the complain- 
ant elected to take the one-third interest in the lands, and that the 
sale by Lamar would greatly injure the complainant; that the 
complainant desired to have the land admeasured, and one-third 
part assigned to him, and that Lamar be compelled, after such as- 
signment, to. convey the same to him. The prayer of the bill 
was for a partition of the lands, and an injunction restraining 
Lamar from selling the same. 

The Court granted an order, appointing a day for the hearing 
of the application, and, in the meanwhile, ordered a copy to be 
served on the agent ot Lamar in Georgia, and publication of the 
application in-a public gazette. 

On the hearing of the application, Lamar appeared, by bis so- 
licitor, and showed cause why the injunction should not be grant- 
ed; among other grounds, because the Court in Baker County 
had no jurisdiction over the defendant, who, by the bill, was 
shown to reside out of the State. 

* The Court sustained this objection and refused to grant the 


‘injunction, and complainant excepted. 
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R. F. Lyon, for plaintiff in error, cited— 










Dearing vs. The Bank of Charleston, 5 Ga. Rep. 503. Story’s 
Eq. Jur. §§486, 487, 489, 646, 658. 1 Atkyns, 544. 1 Ves. 203. 
2 Paige’s R. 402. 5 Ga. Rep. 341. 







E. H. Piarr and Cuappret., for defendant in error, cited— 






2 Story’s Equity Jurisprudence, §§743, 1291. 1 Kent, 343. 
3 Story on Const. §§1631. 1684 to 1686, ’89,’9, 1293.. Penn vs. 
Lord Baltimore, 1 Ves. Sr. 447. Earl of Kildare vs. Eustice, 1 
Vernon, 421. Toller vs. Carteret, 2 Vernon, 494. Massie vs. 
Watts, 2 Cond. Rep. 332. Cranston vs. Johnson, 3 Ves. Jr. top 
page, 182. Jackson vs. Petrie, 10 Ves. top page, 164. Mead vs. 
Merrit, 2 Paige, 404. Mitcheli vs. Bunch, Ib. 614. Stephen vs. 
Fowler,9 Paige, 280. Bissell vs. Briggs,9 Muss. Rep. 468. 
Pawling vs. Ex’rs of Bird, 13 Johnson, top page, 207. 6 Wend. 
452. 5 Ga. Rep.519. Mays §& Shivers vs. Taylor, 7 Ga. Rep: 
242. 













By the Court—Nisset, J. delivering the opinion. 





Whether the Court. below erred in dissolving this injunction, 
depends upon the character of the case made in the bill. Tode- 
termine its character, we are to look to the bill itself to its alle- 
gations and its prayer. It appears, then, from the statements in 
the bill, that an agreement was entered into, between the com- 
plainant and one John T. Lamar, then of the County of Bibb, 
and now deceased, for the granting of lands which, by Act of the . 
Legislature, were declared forfeited, and which were authorized 
tobe granted to any person who might come forward, aftera time 
limited, and pay into the State treasury the grant fees. By that 
agreement it was stipulated, that the complainant should, at his 
own expense, explore the country, examine the lands, and report 
to John T. Lamar, such lots as he might believe valuable and de- 
sirable to be granted, for speculation. It was farther stipulated, 
that John T. Lamar should, on his: part, grant the lands and pay 
the office fees; and farther, that in consideration of the services 
80 to be rendered by the complainant, the parties stipulated, that 



























86 SUPREME COURT.-OF GEORGIA. 
Adams- vs. Lamar. 








he should have one-third interest in all the lands granted, or one- 
third the actual value of them. The bill proceeds to charge, that 
the complainant entered upon and discharged the duties which 
were devolved upon him by the agreement, and did, in fact, ex- 
amine and report to John T. Lamar, a vast number of lots of 
land, lying in the County of Baker and other Counties, all of 
which are set forth; and that John T. Lamar, not being in funds, 
or from some other cause, did not, himself, grant the lands, but 
instead, communicated the information which had been furnished 
him by the complainant in relation to them—their numbers, qual- 
ity, location, &c.—to the defendant, Gazaway B. Lamar, who 
was, at the time, a citizen of Georgia, but who, the bill admits, 
was, at the time of suing it out, and stillis, a citizen of the State 
of New York; and, at the same time, communicated to him the 
terms.of the agreement between himself (John T. Lamar) and 
the complainant. The bill farther states, that the defendant, 
Gazaway B. Lamar, was induced by the said John T. Lamar, to 
“step into the place of him, the said John T. in said operation; 
advance and pay into the treasury the grant fees for the lands 
which he might, from time to time, and altogether, grant, in pur- 
suance and in consequence of the infurmation afforded by your 
orator, in consideration aforesaid ; take the grants directly to him- - 
self, instead of to the said John T. for whose benefit, really, the 
said investment was made by the said Gazaway B.; give to your 
orator a one-third interest in such lands as he should grant on the 
information aforesaid, or pay to your orator the one-third of the 
actual value of said lands.” After this recital, the bill charges, 
“All of which your orator believes and charges that the said 
Gazaway B. agreed to do.” 

The complainant avers, that he did grant the lands named in 
the bill, and take the titles in his own name. It (the bill) farther 
sets forth, that Gazaway B. Lamar, through Mr. Edwards, his 
agent, had advertised the lands for sale at Milledgeville. It char- 
ges, that such sale would be greatly prejudicial to the interest of 
the complainant, in the lands, and elects the one-third interest in 
them, under the contract, instead of one-third the actual value, 
It also charges, that the complainant, “desires to have the said 
lands admeasured, laid off, and valued by fit and proper persons 
for that purpose, and his one-third part thereof set apart, laid off 
and assigned to him by such persons, so that he may have the pre- 
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sent enjoyment thereof, and that the said Gazaway B.may be 
compelled, by a decree of this Court, after such assignment and ad- 
measurement, to convey to your orator such part and parcels as may 
be assigned to him, that he may have the legal-as well as equitable 
title to said lands—the present enjoyment, as well as the hope and 
expectancy thereof.” It farther charges, that Gazaway B. La- 
mar, having availed himself of the information furnished by. the 
complainant, and all the benefits of the contract between him and 
John T. Lamar, is, in equity, bound to fulfil the obligation as- 
sumed therein by the said John T.; that is, to let him, complain- 
ant, have the one-third interest in the lands, and that he holds the 
one-third interest in the lands in trust for the complainant. The 
prayer is, first, for an injunction against the sale; second, that the 
Court “have assigned to the complainant the one-third part of 
the said lands, in such way as shall seem fit ;” and, third, for gen- 
eral relief. 

Such is the bill—the primary object of which is the injunc- 
tion which issued, and was dissolved, upon notice and motion, at 
Chambers. The order dissolving the injunction is the judgment 
excepted to. It is sought to be sustained, before this Court, upon 
the ground that the Court below, in the case made by the bill, had 
no jurisdiction over the defendant, Gazaway B. Lamar, a citizen 
of New York.. Whether it had jurisdiction for the purpose of the 
injunction, must depend upon the question, whether it had juris- 
diction, for the purpose of the ultimate relief sought by the bill; 
for it is manifest, that if the Court could not grant the decree 
which is asked by the bill, for the want of jurisdiction, it could 
not enjoin the sale of the lands. So, the question now is, wheth- 
er, in this case, according to the allegations in the bill, the. com- 
plainant could, upon the hearing, have the relief he asks against 
Gazaway B. Lamar, who was, at the time of suing out the -pro- 
cess, and who now is, a citizen of New York? Again, there re- 
curs the inquiry, what is the character of the complainant’s bill? 
There are two aspects presented by the bill. It is either a bill to 
enforce the agreement,.and to decree the execution of titles to 
one-third of this-land, or it is a bill for partition. In-either event, 
our judgment is, that the Court had not jurisdiction. 

The prayer alone cannot characterise a bill; for that-derives 
its character from the allegations in the bill. It must be consis- 
tent with the bill, or it is nugatory. It may fall short of ‘the case 
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made, or it.may exceed it. In the latter event, its excess amounts 
to nothing. I apprehend, that if the specific prayer falls short 
of the relief which the charges in the bill demand, under the 
prayer for general relief, the Court could grant relief co-exten- 
sive with such charges. Now, here the specific prayer is for an 
assignment of one-third of the lands in question,-to the complain- 
ant. Judging the bill by this. prayer, it would seem to be a bill 
for a partition and assignment; but the general prayer covers all 
the relief which the allegations in the bill would permit—so that 
we are not to characterise the bill by the special prayer alone, 
So far as the prayers are indicia of what the case is made in the 
bill, we must consider them together; and the special and gene- 
ral prayer, taken together, are co-extensive with the allegations 
in the bill. Upon them we are, therefore, thrown, to ascertain 
what it is. that the complainant wants—what kind of case he 
makes. He sets forth an agreement, entered into by the defend- 
ant, by virtue of which he, the defendant, stipulated to John T, 
Lamar, to give to the complainant, one-third interest in the lands 
which were granted by him, or one-third their actual value, _ He 
elects to take the one-third interest, assuming that the alternative 
is for his benefit. The agreement, then, set up in the bill is, that 
tn consideration of the services rendered, and the information relative. 
to the lands, afforded by him, Gazaway B. Lamar undertook: to 
give complainant the one-third interest in them. This is the grava- 
men of his bill—this the foundation of his action. . Without this, 
he obviously would have no case in Court of any kind; and it 
seems to me, that the averments which follow, taken in connec- 
tion with this agreement, establish the character of this action, 
and demonstrate it to be, a bill filed to procure a decree against 
the defendant, that he execute titles to the one-third of the lands, 
in pursuance of this agreement. Parenthetically, I remark, that 
other and very grave questions might arise on this bill, if it were 
retained until the hearing. I discuss only the one made. in.this 
record, to wit: the question of jurisdiction. The complainant 
does not claim to have even an equitable title to this one-third, ex- 
cept by implication. He distinctly-admits that the legal title.is in 
the defendant. The interest which-he claims, is not a title in 
equity which he has bought, or which has passed to him by con- 
tract, or which has otherwise devolved upon him. His bill shows 
nosnch title—no seizin, equitable or legal, of any portian of these 
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lands. The contract which it exhibits is, as to the defendant, an 
executory contract, for a breach of which an action would lie at 
Law, or for the specific performance of which a decree might be 
had in Equity. The latter experiment, it seems to us, he has 
made. Aside from other considerations, we infer this from the 
legal effect of the agreement which he has set up in his bill. If 
he, by his own showing, is not seized, either in Law or in Equity, 
of the one-third of these lands, he cannot come into Equity for a 
partition ; and, because he cannot, it is a fair inference that he 
does not come here for that purpose. The most significant and 
characterising averment in this bill is that which charges a right, 
expressed in the form of a desire, to have the Jands admeasured, 
laid off and valued, and his one-third set apart, laid off, and as- 
signed to him, and ¢hat the defendant be compelled, by @ decree, to 
convey to him the part so assigned. Whatever else is demanded, 
this is a distinct demand for a decree for a conveyance—for the 
enforcement of the agreement—for the execution of titles. This 
demand is consistent with the agreement, and the prayers of the 
bill are in harmony with it; for whilst, under the special prayer, 
an assignment, it is true, is asked, yet, under the general prayer, 
the execution of titles might be decreed. Again, it is charged, 
that the defendant is bound, in equity, to fulfil the obligation as- 
sumed in the agreement by John T. Lamar, and to give him (con- 
vey to him) the one-third of the lands. He asserts a right by 
charging an obligation. The right is to have the agreement 
carried into effect according to its stipulations. Whilst, there- 
fore, it must be admitted, that this bill has a double aspect, yet the 
fairest construction, I think, must needs make it a bill to compel 
Gazaway B. Lamar to comply with the contract, by executing to 
the complainant a title to the one-third of these lands. If itis, it 
is a bill asking a decree, in personam, against the defendant, who 
is a citizen of another State. Has aCuurt of Chancery in Geor- 
gia, for such a purpose, jurisdiction over a citizen of New York? 
Beyond all question it has not. The question, whether a citizen 
of a foreign State, could be made a party to a cause in the Courts 
of Georgia, without his consent, so as to bind him by a judg- 
ment, in personam, was made before this Court, in the case of 
Dearing et al.vs. The Bank of Charleston.. That cause was ar- 
gued by the most eminent gentlemen of the profession in the two 
States of South Carolina and Georgia, and received thé most se- 
vor. vitt. 12 
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rious consideration which we could bestow upon it. With the 
principles settled in it, we are well satisfied, and I am, therefore, 
relieved from a full discussion, in this case, of the interesting 
question of jurisdiction. Assuming, now, that the object of this 
bill is to procure a decree, in personam, against the defendant, a 
citizen of New York, the single point is, have the Courts of Geor- 
gia jurisdiction? This case falls within no exception to the rules 
laid down in Dearing vs. The Bank of Charleston. The question 
there, was the question here. I shall, therefore, state simply the 
principles settled in that case, and leave this branch of this cause, 
It was settled in Dearing vs. The Bank of Charleston— 

1. That there is no Statute Law of Georgia, which authorizes 
citizens of a foreign State to be made parties to proceedings in 
our Courts, without their consent, and to conclude them by a 
judgment, in personam. 

2. That the Act of 5 George II. is, in its spirit, of force in 
Georgia ; but that it applies to citizens of the State who abscond, 
or depart from the State to avoid service of process, or to citi- 
zens of a foreign State, who, having been in the State, depart 
therefrom for the purpose of avoiding service of process. 

3. That the property of a citizen of a foreign State is subject 
to the jurisdiction of our Courts, if within the limits of the State, 
and may be applied, both at Law and in Equity, to the payments 
of his debts. . 

f1.] 4. That the jurisdiction of the Superior Courts of Geor- 
gia, is co-extensive with its sovereignty, and that is limited only 
by its territory, and it therefore attaches upon all the property, 
personal and real, and the persons within the limits of the State; 
yet it is to be exercised so as to conclude none by judgments ex- 
cept those who are parties, 

[2.] 5. That the Courts of this State have no extra-territorial 
jurisdiction, and cannot make the citizens of foreign States ame- 
nable to their process, or conclude them by a judgment, én perso- 
nam, without their consent ; and a judgment, in personam, against 
a citizen of a foreign State, in a cause wherein he did not ap- 
pear, although notice was served upon him by publication, under 
the 2d Equity Rule, is a nullity. 

[3.] 6. That a citizen of a foreign State may waive his exemp- 
tion from the jurisdiction of our Courts, and come in and defend, 
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and in that event he would be concluded by the judgment of our 
Courts. 

{4.] Suppose, however, that this bill be viewed in the light of a 
proceeding in Equity to partition lands—and it is so claimed to 
be by the compiainant—-still it is obnoxious to the exception, that 
in the case made by the bill, the Court has no jurisdiction. In 
this State, by the Act of 1767, the mode of partitioning lands, 
held in coparcenary, joint tenancy and tenancy in common, is 
prescribed. It is by petition to the Superior Court, and exhibi- 
tion of title. The Court is required to examine the petitioner’s ti- 
tle, and thereupon to issue a writ of partition. There must be a 
legal title in the applicant—he must show a setzin in coparcenary, 
joint tenancy or tenancy incommon. The partition, when made, 
becomes the judgment of the Court, and, therefore, without 
more, the partitioned property vests; and so it is by the Com- 
mon Law writ of partition. These operate by judgment of the 
Court. Notwithstanding this statutory remedy for partitioning, 
Equity has jurisdiction over this subject matter also. “It is 
(says Mr. Story) upon some or all of these grounds—the necessity 
of a discovery of titles—the inadequacy of a remedy at Law—the 
difficulty of making the appropriate and’ indispensable compen- 
satory adjustments—the peculiar remedial processes of Courts of 
Equity, and their ability to clear away all intermediate obstruc- 
tions against complete justice—that these Courts have assumed 
@ general concurrent jurisdiction with Courts of Law, in all cases 
of partition.” Story’s Eq. §658. 

It is not my purpose to enter into a minute survey of the 
grounds of this jurisdiction. It is admitted that Equity has ju- 
risdiction over the partition of lands; and it is well settled that 
Equity will decree a partition on an equitable title. Lord Hard- 
wick im Cartwright vs. Pulteney, 2°Atk. 380. Story’s Eq. §653. 
Coxe vs. Swain, 4 John. Ch. R. 276. 

But in no case will a Court of Equity decree a partition, un- 
less there is a title in the applicant, either legal or equitable. 
Now if, in this case, there was no controversy about the jurisdic- 
tion—if Gazaway B. Lamar was rightly before the Court—it is 
extremely doubtful whether a Chancellor could, upon the title 
set up, (an interest merely in an executory contract,) proceed to 
decree a partition—decree that he could not, without first ascer- 
taining, by a preliminary issue and decree, the complainant’s title. 
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I aim strongly inclined to the opinion, that it would be his duty to 
remit the complainant to his proceeding to enforce ‘the contract 
and get a title, before he could entertain the bill for partition, 
Then, unless other causes should make it necessary, he would 
not be compelled to go into Equjty for partition—he could pro 
ceed under the Statute at Law. It does seem to me, that when 
the complainant in this case admits, that the legal title to all these 
lands is in the defendant, and shows no relation in Equity or 
at Law to the defendant, as coparcener, joint tenant or tenant in 
common, but only shows a contract to convey, on the part of the 
defendant, he has effectually closed the doors of Chancery against 
himself. 

But with a view to the question of jurisdiction, I inquire, what 
is the modus operandi, upon a bill in Chancery, when that Court 
decrees a partition of lands? “In cases of partition of estates, 
if the titles of the parties are in any degree complicated, the dif- 
ficulties which have occurred in proceedings at- Common Law, 
have led to applications to Courts of Equity for partitions, which 
are effected, by first ascertaining the rights of the several per- 
sons interested, and then issuing the commission required, and 
upon the return of the commissioners, and confirmation of that 
return by the Court, the partition is finally completed by mutual 
conveyances of the allotments made to the several parties.” Lord 
Redesdale. Mitford’s Pleadings in Eg. by Jeremy, 120. Lord 
Eldon, in Agar vs. Fairfax, 17 Vesey, 531. To a partition, then, 
in Equity, according to Lord Redesdale, three things are neces: 
sary— 

1. That the rights of the parties be ascertained ; 

2. That the return of the commissioners be confirmed; and 

3. .That the parties mutually convey to each other. 

The first and second aré material here to notice. It is first 
necessary, that the rights of the parties be ascertained. That is, 
that the complainant show his title, and the defendants exhibit 
theirs. This is the first issue made, and it is upon this issue that 
the first and preliminary decree is founded—a decree which ad- 
judges the rights of the parties. This is a decree in personam—it 
does not act upon the property—it is not a partition. It acts upon 
the parties—it adjudges—ascertains (in the language of Lord Re- 
desdale) their rights in the property. It is after, and in conse- 
quence of this decree, that the commission issues; and the action 
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of-the commissioners, and its confirmation by the Court, is, in 
fact, the partition. When this is done, a final decree is neces- 
sary, and that is, that the parties execute conveyances. Thatalso, 
is a decree in personam—a decree which can be enforced only by 
those punitory powers with which Chancery is armed, to compel 
obedience to its orders. It is sufficient for my purpose, if I have 
shown, and I submit that it is shown, that Equity could not par- 
tition the lands in this case, without rendering a decree in per- 
sonam against the defendant. For this purpose, as before shown, 
the Courts of Georgia have no jurisdiction over him. Suppose, 
then, that the Court proceeds upon this bill. It would be neces- 
sary to ascertain the complainant’s rights as against the defendant, 
under the coniract set up under the bill, and decree accordingly, 
and decree farther, that defendant convey tohim. He is not be- 
fore the Court—it has no process to bring him there—its pro- 
cesses run not into New York. These decrees wowd be ren~ 
dered, in the expressive language of the books, behind his back— 
in violation of the comity of States—of the sovereign rights of 
New York—and would be but a sounding brass and a tiukling 
cymbal. -The deeree which ascertains the right of the com- 
plainant to a partition, must necessarily precede the appointment 
of commissioners. No Court would, upon the ayerments in the 
bill, without proof, award a partition; and whenever it makes an 
issue on those averments, it is a personal issue; and whenever it 
decrees upon that issue, it is a judgment iz personam. I do not 
deny the jurisdiction of a Court of Chancery over the lands 
within the limits of the State, for the purpose of partition, owned 
by a non-resident, and others who reside within the State. As, if 
lands are held in parcenary, joint tenancy, or tenancy in com- 
mon, by A, B, and C, and C resides out of the State. In such 
ease, if, on any account, it became necessary to go into Equity, 
that Court would no doubt partition, as between the parties 
within the jurisdiction, and its judgment would conclude them; 
but it would not bind C, who is not before the Court. Szory’s 
iq. § 656. 17 Vesey, 544. Dearing vs. The Bank of Charles« 
ton. 5 Geo. R. 497. In such a case, if the petitioner’s title was 
clear, a Court of Law would proceed to partition, and let him 
into possession, leaving the non-resident to assert his rights.— 
Nay, more ; I think it is clear, that, if two are joint tenatits, or 
parceners, or tenants in common, of lands within the State, and 
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one is a non-resident, upon exhibition of his title,‘and that being 
elear, a Court of Law would partition, at the instance of the 
resident citizen. But when the right to a partition, as against a 
non-resident, depends upon an equitable title, to be ascertained 
by a decree, and there are no parties but the claimant and the 
non-resident, (which is this case,) I am well assured that Chan- 
eery would decline the jurisdiction. It would advise the com- 
plainant to resort to the tribunals holding jurisdiction of the per- 
son of the foreign citizen, and having there established his title, 
and procured his deed, return, and ask and receive a partition. 
That the Courts of New York, and the Circuit Court of the 
United States, are open to this complainant, to enforce this con- 
tract against Gazaway B. Lamar, there can be no doubt. Heis 
not, therefore, remediless. If his claim, as set forth in this bill, 
be sustainable, he can there enforce a title to his one-third interest 
in these lands, and having done so, he can enforce a partition here, 
Penn vs. Lord Baltimore, 1 Vesey, Sr. 446. Earl of Kildare vs, 
Eustace, 1 Vernon, 419. Toller vs. Carterlet,3 Vernon, 494. Mas- 
sie vs. Watts, 6 Cranch, 148 to 170. Cranston vs. Johnson, 3 Ve- 
sey, Jr. 182. Jackson vs. Petrie, 10 Vesey, 164. Mead vs. Me 
ril, 2 Paige, 404. Mitchell vs. Burch, Ib. 614. 3 Story’s Com. 
on the Constitution, §§1631, 1684 to 1686. Story’s Equity, §§743,. 
*4, 899, 1293. 

[5 | The defendant, upon the motion to dissolve the injunction, 
appeared by counsel, and insisted upon its dissolution upon seve- 
eral grounds, but mainly, because the Court had no jurisdiction 
over him, being a citizen of New York; and it is argued before 
us, that, having appeared, he waived his exemption thereby from 
the jurisdiction of the Court, and would be bound by its judg- 
ment. It is the privilege of a foreign citizen to waive the want 
of jurisdiction over him, in the Courts of Georgia. He may 
come in and submit to the jurisdiction and plead, and would, in 
that event, be concluded by a judgment zx personam. Mr. Story, 
in Picquet vs. Swan, says, “If the party chooses to appear, and 
take upon himself the defence of the snit, that might. vary the 
case, for he may submit to the local jurisdiction, and waive his 
personal immunity.” 5 Mason R. 43, ’4. In Dearing vs. The 
Bank of Oharleston, we say, “It has been already intimated, 
that if a citizen of a foreign State should appear and defend a 
suit, and a judgment in personam be rendered against him, he 
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would be concluded by it. He may waive his exemption from 
the jurisdiction, and being heard, could aver nothing, in any tri- 
bunal, against the judgment, 5 Geo. R. 519. But what is it to 
appear and defend? He must appear and plead, or answer, to 
the merits, submitting voluntarily to the jurisdiction. When he 
does appear, upon. what principle is it that he will be concluded 
by the judgment? It is upon the principle of consent that it 
shall bind him. He elects to litigate his rights in that forum, and 
therefore can aver nothing against the judgment which it renders. 
The record in such a case, I apprehend, should furnish evidence 
of this consent. Pleading to the merits, and a judgment on the 
pleading, would evince his consent. But if, on the contrary, the 
record should disclose a plea to the jurisdiction—dissent to the 
jurisdiction—he could aver against the judgment; it would not 
bind him. In this case, upon a motion to dissolve, the defendant, 
by counsel, resists the jurisdiction. He solemnly disclaims it. 
He asserts his immunity. He claims the protection of a foreign 
sovereiguty, against the local jurisdiction. He exclaims, upon 
the record, as the Roman did under the scourgings of Verres, “I 
am a Roman citizen.” And all this upon an interlocutery mo- 
tion, before the case has reached its merits. Strange absurdity, 
that the very act of resisting the jurisdiction, should be held an 
assent to it. 
Let the judgment be affirmed. 





No. 15.—Grorece S. Osressy, plaintiff in error, rs. W. W. Git- 
MORE, administrator, &c. defendant. 


[1.] Where the Circuit Court misinterprets the decision of the Supreme 
Court, on a former hearing, the cause will be remanded, with instructions. 


In Equity, in Lee Superior Court. Before Judge ee 
November Term, 1849. 
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When this cause was previously before this Court, (5 Ga. Rep. 
56,) it was remanded, with instructions, “ That the administrator, 
de bonis non, file his bill within a reasonable time, against both 
the parties now before the Court, in which all concerned may li- 
tigate ; and failing or refusing so to do, it is farther Ordered, that 
the funds in the hands of the receiver be paid over to George 8, 
Oglesby.” . 

A motion being subsequently made in the Court below, to dis- 
solve the injunction, on the coming in of the answer, and that the 
money in the hands of the receiver be paid over to Oglesby, the 
presiding Judge refused the same; upon the ground that such an 
order would be inconsistent with the instructions of the Supreme 
Court. 

This decision was excepted to, and the cause brought up for 
the purpose of obtaining a construction of this Court upon its 
own order. 


H. Hotz, for plaintiff in error. 
E. R. Brown, for defendant. 


The following order was entered in this case: 


vs. 


Georce S. Ocessy, plaintiff in error, 
Wa. W. Gitmore, administrator, &c. defendant. 


This cause came before the Court, upon a bill of exceptions 
and transcript of the record, from the Superior Court of Lee 
County; and after argument of counsel heard thereon, it is con- 
sidered and adjudged by the Court, that the order of the Court 
below be reversed, and a re-hearing had, upon the ground that 
the Court erred, in holding that it was controlled, in the premi- 
ses, by the instructions sent down from this Court, in the case of 
Oglesby vs. Gilmore and others, decided at the Americus Term, 
1848; its intention being to hold up the fund, in the hands of the 
Teceiver, for a reasonable length of time, only for the purposes of 
the litigation therein contemplated; and should the administra- 
tor, de bonis non, interplead, as he has done, then to place the dis- 
position of the fund in controversy, entirely at the discretion of 
the Chancellor, untrammeled by the authority of this Court. 
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No. 16.—Bengamin O. Keaton, plaintiff in error, vs, Ex1zABETH 
M. M, Greenwoop, defendant. 


[1.] Courts of Equity have jurisdiction to compel trustees to account for the 
trust funds in their hands, especially when the accounts are complicated, 
and from the facts alleged in the bill, it affirmatively appears, a discovery 
from the defendant is necessary to obtain a decree. 

[2.] The Statute of Limitations does not begin to run against express trusts, 
created by the act of the parties, or by the appointment of the law, so long 
as the trust continues, and is acknowledged to be a continuing, subsisting 
trust, for the reason, that the possession of the trustee is the possession of 
the cestui que trust; but when the trust is denied by the trustee, and he 
claims to hold the trust funds or the trust property, as his own, adversely to 
his cestui que trus/, the latter having knowledge of that fact, the Statute will 
begin to run in favor of such express trustee from the time of such adverse 
claim or possession. 

[3.] The Statate of Limitations will begin to run against implied trusts—as, 
where a party claims title to property in his own right, and is sought to be 
converted into a trustee by the decree of a Court of Equity—the Statute 
will begin to run in his favor, from the time of his possession, in the same 
manner as it would do in a Court of Law; for the reason, that his posses- 
sion never was the possession of the alleged cestui que trust—the relation of 
trustee and cestui que trust never, in fact, exists between them, until the de- 
cree of the Court establishing that relation. 


In Equity, in Baker Superior Court. Decision on demurrer, 
by Judge Warren, December Term, 1849, 


Elizabeth M. M. Greenwood filed a bill, in Baker Superior 
Court, against Benjamin O. Keaton, charging that, in 1835, her 
affections became estranged from her husband, by reason of his 
cruel treatment, and being far away from her kindred and friends, 
with no one to guide her in the paths of virtue, she was ensnar- 
ed by the assiduous kindness and attentions of Beuwjamin O. Kea- 
ton, who at length succeeded in enlisting her affections; that be- 
ing thus entangled, she soon lost her virtue, honor and chastity ; 
that a separation from her husband followed, and soon a divorce 
was granted to him ; that her husband then turned over to her, for 
a permanent support, about $10,000; that having unlimited con- 
fidence in Keaton, and being cut off from all connection with the 
virtuous and respectable, and knowing Keaton to be a shrewd 
and money-making man, she delivered to him the whole of her 
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property,.in especial trust and confidence, directing and request- 
ing him to use the money, as her agent, for her use and benefit, in 
whatever way he deemed best and most conducive to her interest; 
that he received it, promising to account to her, wheneyer re- 
quested, for the principal and whatever profits he might make; 
that Keaton immediately placed the fund into active and profita- 
ble operation, by shaving notes at heavy discounts, purchasing 
lands and negroes, which he re-sold at large profits, and finally 
investing in land and negroes, which he worked to great advan- 
tage; that by these and like means, the fund rapidly increased 
until it amounted to the sum of $50,000; that the particular num- 
bers of the land, the names and number of the negroes, the ob- 
ligors of the notes, bonds and specialties, and the respective 
amounts thereof, the said Benjamin O. has fraudulently and in 
bad faith, withheld from complainant, and concealed, under his 
own name, when he should have used the name of complainant, 
as his cestui que trust. 

The bill farther alleged, that in May, 1849, complainant de- 
manded an account and settlement, which he refused, under vari- 


ous pretences; among others, that he had paid complainant in - 


lands—whereas, she alleged, that pending a suit filed by her for- 
mer husband against Keaton, for crim. con. Keaton, pretending 
to fear the issue of the suit, made a deed to complainant for a 
number of lots of land in Baker and other Counties, the value of 


which she did not know, or care to know, inasmuch as the deed’ 


was made merely for her protection, should the said suit end dis- 
astrously ; that after the termination of the suit, which was favo- 
rable, as Keaton found sale for the land, or whenever he wished, 
he called for the deed, and erased therefrom, with the form of her 
consent, such lots as he chose—complainant taking no thought 
about it, as her confidence in him was unbroken, and his influ- 
ence over her uniimited; that at one time he gave to her a negro 
woman, worth about $600,.as he said, for one of the lots of land; 
what became of the proceeds of those erased from the deed, she 
did not know or care, never conceiving that she had any title 
therein; that he had thus erased all the lots, save three, and they 
were valueless. 

The bill farther alleged, that Keaton pretends he has a receipt 
in full, whereas, the truth was, that sometime in November, 1844, 
he told complainant, in the presence of witnesses; brought by 
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him, that he wanted to settle with complainant in relation to said 
lands. Unsupported by a friend, and withal having the same 
trusting confidence in him that had led her from the paths of vir- 
tue—being still his weak, though willing victim—she told him to 
settle; that Keaton then said, that he owed her only $180, and 
gave her a note for that amount on one Dennard; that he then 
presented her a paper to sign, which she did, not knowing its con- 
tents, but has since understood that it was an acknowledgment 
that he had fully accounted to her for the lands erased from the 
deed; that he made no account of his actings and doings, and that 
he procured this paper fraudulently, and in violation of the faith, 
trust and confidence reposed in him. . 

The bill ‘farther alleged, that the negro woman, the note for 
$180, a house and lot in Albany worth $300, and the valueless 
land not erased from the deed, constitute all that complainant ever 
received from Benjamin O. Keaton, for the funds entrusted to his 
care; and that she never discovered the gross frauds practised 
by Keaton, in taking the receipt, or of his intention to refuse to 
account fairly with her, until shortly before the filing of her bill, 
and within that year, (1849.) 

The prayer was for an account. 

To this bill was filed a general demurrer for want of equity, 
and also a special demurrer, setting up as a defence the Statute of 
Limitations. 

The Court overruled the demurrer, and Keaton, by his coun- 
sel, excepted. 


H. Morean, for plaintiff in error, cited— 


R. Thomas vs. Brinsfield, 7 Ga. Rep. 157,’8. Angell on Lim- 
ttations, 174,’5. 7 Johns. Ch. R. 110: 1 Fonb. Eq. 246 and 
note. Bouvier’s Law Dic.605. 4 Kent’s Com. 295. Sanders on 
Uses and Trusts, 6. Cooper’s Eq. Plead. Intro. 27. Blac. Com. 
431. Fonb. Eq. Pl. 246. Watts & Serg. 95. Bou. Law Dic. 
605. 2 Story’s Eg. 1195. 2 Blac. Com. 327 to 338. 3 Blac. 
431. Cooper’s Eq. Pl. Intro. 27. 4 Kent's Com. 295. 2 Fonb. 
333. Hill on Trustees, 60. Addington vs. Conn, 3 Atk. 151. 
Start vs. Mellish, 2 Atk. 612. 2 Story’s Eg. 970. Lewin on 
Trusts and Trustees, 7,8, 9 and note. 2 Story’s Eq. 964. Cre 
mys vs, Coleman, 9 Ves.323. Lewin on Trusts and Trustees, 44. 
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Hill on Trustees,65,’°6. Ib. 66,°7. Lewin on Trusts and Trus- 
tees, 77, °8. 2 Story’s Eg. 1195 and note. Ib. 1069, 1070 and 
note. Ib. 973. 1b. 1195. Lewin on Trusts and Trustees, 16, 
Philips vs. Bryde, 3 Ves. 120, 127. Story on Agency, pp. 2, 3, 4, 
5, and §226. 1 Story’s Equity, 464. 7 Ga. R. 207. Ib. 206. 
1 Story’s Eq. 71. Acts of Legislature, 1847, p.197. Story on 
Bail, 2, 3, 101, ’2, *4, §§141, °5 to 157, and p.112. 2 Story’s Eq, 
§1041. Story’s Eq. Plea. 23, 242. Mitford’s Eq. Plea. 37, 41. 
Cooper’s Eq. Pl. 5. 2d edit. of Wigram on Discovery, 125 to 133, 
4 Johns. Ch. R. 437. 1 Story’s Eq. 187. Coster vs. Murry, 5 
Johns. Ch. Rep. 522. Troup vs. Smitt, 20 Johns. R. 33. Leo. 
nard vs. Pitney, 5 Wend. N. Y. Rep. Allen vs. Mille, 17 Ib. 202, 
Miles vs. Barry, 1 Hill, S. C. 296 or 96. Mass. Turnpike vs. Field, 
3 Mass. R. 201. Horner vs, Fish, 1 Pick. 135. Wells vs. Fish, 
3 Ib. 74. Farnam vs. Brook, 9 Pick. 212. South Sea Company 
vs. Mymondsile, 3 P. Wms. 143. Hanley vs. Cramer, 4 Cowen's 
N. Y. R. 718, (in Equity.) Angell on Limitations, 188, 196, °7, 
8, 9 to 202. Kane vs. Bloodgood, '7 Johns. Ch. 90,114. Trip, 
Slade and others vs. Low, administrator et al. 2 Kelly, 304. 3 
Blac. 431. 1 Story’s Eq. 191, 199, 202, 207 and note to 238. 
Prescott & Eason vs. Hublel, Timmons et al. 1 Hill, S. CG. 270. 
Hilton vs. Banon,1 Ves.-Jr. 284. Ryanvs. Mackmath, 3 Brown's 
Ch. R. 15,16. Mr. Belt’s note and Pierce vs. Nibb, there cited p. 
16,note. Jarvis vs. White,7 Ves. 413,’14. Gray vs. Mathias, 5 
Ves. 293,°94. Bromly vs. Holland, 5 Ves.618,’19. Piersoll vs. 
Elliott, 6 Peters’ R.95,98. 1 Johns. Ch. R.517. 1 Story’s Eq. 
309, 307, 308. Adams vs. Barrett, 5 Ga. R. 413. Howell, ad- 
ministrator, vs. Fountain et al. 3 Kelly,176. Whitehead vs. Peck, 
1 Kelly, 153. 3 Black. 432,163. Lever vs. Lever, 1 Hill’s Ch. 
R. S. C.62. Kanevs. Bloodgood,’ Johns. Ch. Rep. 110. 2 Sto- 
ry’s Eq. 1284, 1520, 1521, and notes. Madd. Ch. Pr. 98. Sto 
ry’s Eq. Plea. 751 to 760. Stackhouse vs. Barnston, 10 Ves. 466, 
67. 15 Ib. ex parte Dewdney, 496. Beekford vs. Wade, 17 Ib. 
96. Murry vs. Coster, 20 N. Y. Rep. 576, 582, and 5 Johns. Ch. 
R. 522. Prevost vs. Arats,6 Wheat. 489. LElmondorf vs. Tay- 
lor,10 1b. 168. Nelson vs. Wilkins, 3 Peters, 44,52. Pactt ve. 
Vattier, 9 Ib. 405, 416, 417. South Sea Company vs. Mymond- 
sile, 3 P. Wms. 143. Doloraine vs. Browne, 3 Bro. C. R. 633, 
646. Mr. Belt’s Note. Delouche vs. Lanties, 3 Johns. Ch. Reps. 
Angell on Limitations, 161, 174. Farnam vs, Brooks, 9 Pick, 
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212. Kane vs. Bloodgood, 7 Johns. Ch. R.. Sims vs. McDon- 
aid, 3 Kelly. Thomas vs. Brinsfield, 7 Ga. Rep. 157,’58. Lever 
vs. Lever, 1 Hill’s Ch. R. S. C. 62. Barnwell vs. Barnwell, 2 Ib. 
252. Fonb. b. 1, chap. 4, §27, and note p. 287. Purcell vs. Me- 
Namara, 14 Ves. 91. 8 Porter’s Ala. Rep. Houseal vs. Gibbs, 1 
Bail. Eg. S. C. R. 482. Wardlaw vs. Gray, Dudley’s Ga. Rep. 
85. Taylor vs. Bates, 6 Cow. N. Y. 376. Strafford vs. Richard- 
son, 15 Wend. Ferris vs. Parris, 10 Johns. 288. 








Lyon, for defendant, cited— 


1 Bailey’s Rep. 230. 2 Atk. 612. Cooper's Eq. Pl.11. 2 
Story’s Eq. Jur. note to §495. Jeremy’s Eq. 184, 390. Lady 
Ormond vs. Hutchinson, 13 Ves. 47. Purcell vs. McNamara, 14 
Ves.91. Wood vs. Downs, 18 Ves. 120. Hovenden vs. Annesly, 2 
Sch. & Lef. 634. Freeman’s Ch. Rep. 156, 300. Murray vs. 
Mason, 8 Porter’s Rep.222. 1 Hill’s S. C. Rep. 67. 


By the Court-—Warner, J. delivering the opinion. 


Two questions were made on the argument of this cause, by 
the plaintiff in error— 

First—whether the allegations in the complainant’s bill are 
sufficient to give to a Court of Equity jurisdiction of the cause ? 

Second—whether the complainant’s right to call the defend- 
ant to account with her, concerning the money and property 
placed in his hands, and entrusted to his management, for her ben- 
efit, is not, according to the allegations made in her bill, barred 
by the Statute of Limitations? 

[1.] In regard to the first objection, we are of the opinion the 
complainant has made, upon the record, a clear case for the ju- 
risdiction of a Court of Equity. The bill charges, that the com- 
plainant placed a large amount of money and other property in 
the hands of thé defendant, in the trust and confidence that he 
would so use it, and invest it for her benefit, as, in his discretion, 
should be most conducive to her interest; that he accepted the 
money and property, so placed in his hands and entrusted to him 
for the purposes stated, and has made large profits therefrom, by 
investing the money so placed in his hands, by the complainant, 
‘as well as the money arising from the proceeds of the property 















SUPREME COURT OF GEORGIA. 


Keaton vs. Greenwood. 


102 











so turned over to him, in lands, negroes, negotiable securities and 
other property ; that the particular numbers of the land, so pur- 
chased by defendant with the funds of the complainant, as well 
as the names and number of the negroes, the names of the obli- 
gors of the notes, bonds and specialties, and the respective 
amounts thereof, the defendant has fraudulently and in bad faith, 
withheld from the complainant, and concealed the same under his 
own name. 

The plaintiff in error insists, that it is not alleged in the bill, 
that it is necessary to search the conscience of the defendant for 
a discovery, to enable her to obtain a decree against him. The re- 
ply is, that the complainant has made such allegations as make 
it affirmatively appear, on the face of the bill, that such a disco- 
very is necessary. The allegation of such facts,as make it ap- 
pear that a discovery from the defendant 7s necessary to enable 
her to obtain a decree, will give to the Court jurisdiction, and is 
equally as satisfactory as if the allegation, that it was necessary, 
had been inserted without the facts. The very nature and history 
of this transaction, as disclosed. by the record, necessarily gives 
to a Court of Equity jurisdiction. . It has been earnestly insisted 
before us, that the claim of the complainant is, by her own show- 
ing, barred by the Statute of Limitations, and that, if in the view - 
of the Court, the defendant shall be considered as a trustee for 
the complainant, still it is such a trust as against which the Statute 
of Limitations will run. 

There are two general classes of trusts—First, express trusts, 
created by the act of the parties, or by the appointment of the 
law. Under this head may be included executors and adminis- 
trators, guardians of infants, bailees, factors, agents, persons who 
receive money to be paid to another, or to be applied to a parti- 
cular purpose, and those who fill any fiduciary situation, created 
either by the act of the parties, or by the appointment of the law. 
Every deposit, says Chancellor Kent, in Kane vs. Bloodgood, (7 
Johns. Ch, R.110,) is a direct trust. 

Second, ¢mplied trusts, as where persons claiming property in 
their own right, are, by the decree of a Court of Equity, founded 
on fraud or the like, held to be trustees by implication of law. 

Many cases have been cited at the bar in relation to the appli- 
cation of the Statute of Limitations to trusts and trustees, With- 
out attempting to reconcile and harmonize the apparent conflict- 
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ing decisions to be found in the books, both in England and in 
this country, upon this question, we will endeavor to deduce from 
them the following general propositions: 

[2.] First, that in cases of express trusts, created either by the 
act of the parties, or by the appointment of the law, the Statute 
of Limitations does not begin to run in favor of the trustee, so 
long as the trust continues, and is acknowledged to*be a continu- 
ing, subsisting trust, for the reason, that the possession of the érus- 
tee is the possession of the cestuz que trust ; but when the trust is 
denied by the trustee, and he claims to hold the trust funds or the 
trust property as his own, adversely to his cestui que trust, the lat- 
ter having knowledge of that fact, the Statute will begin to run in 
favor of such express trustee, from the time of such adverse 
claim or possession. Kane vs. Bloodgood, Johns. Ch. R. 123. 
Boone vs. Chiles, 10 Peters’ Rep. 223. Willison vs. Watkins, 3 
Peters, 52. Houseal vs. Gibbs, 1 Bailey’s Eq. R.485. \ Baker vs. 
Whiting, 3 Sumner’s Circutt Court Rep. 466. 

[3.] Second, in cases of ¢mplied trusts, where the party claims 
title to the property in his own right, and is sought to be converted 
into a trustee by operation of law, the statute begins to run in his 
favor from the time of his possession, in the same manner as it 
would do in a Court of Law, for the reason, that is possession 
never was the possession of the alleged cestut que trust, inasmuch 
as the relation of trustee and cestwi que trust never, in fact, exists 
between them, until the decree of the Court, establishing that re- 
lation ; until that time, the alleged trustee held, and claimed, in 
his own right. Boone vs. Chiles, before cited, 223. Edwards vs. 
University, 1 Dev. § Batt. Eq. Rep. 326, ’7. When the cases to 
be found in the books, assert the principle that the Statute of 
Limitations does not run against an express trust, it must be un- 
derstood, that the Statute does not run, so long as the trust con- 
tinues, as an acknowledged subsisting trust ; but it must also be 
understood with the qualification, that if the trustee disavows the 
trust, and claims the trust funds, or the trust property, in his own 
right, adversely to his cestui que trust, with the knowledge of the 
latter, the Statute will begin to run from the time of such adverse 
claim and possession ; otherwise, the Statute of Limitations would 
fail to accomplish one great object of its enactment. 

Then let us apply the facts of the case before us, to the fore- 














104 SUPREME COURT OF GEORGIA. 


Keaton vs. Greenwood. 








going principles, which we have asserted for its control and goy- 
ernment. 

The complainant deposited in the hands of the defendant a 
large amount of money and property, to be used, managed. and 
invested for her benefit, in the trust and confidence that he would 
so use, manage, and invest it, as would be most conducive to her 
interest, and that he would account to her for the same; and the 
profits arising therefrom, whenever requested by her to do so. 
The defendant accepted the trust, by receiving the money and 
property, for the purposes designated, and has made large profits 
from the same. Independent of the alleged settlement, which we 
shall hereafter notice, it appears that the trust continued as a 
subsisting trust in the hands of the defendant, from the time he 
accepted it, until the first of May, 1849, when her agent called on 
him for an account, which he refused, and denied that he had any 
of her property or effects in his hands.. The Statute of Limitations, 
then, did not begin to run in favor of the defendant, according to 
the allegations made in the bill, until May, 1849, unless the 
alleged settlement stated therein constitutes a starting point for 
the operation of the Statute. The plaintiff in error contends, 
that the Statute commenced running from the time of the.alleged 
settlement. Was that settlement made, or pretended to have 
been made, in relation to the money and property originally de- 
posited in the hands of the defendant by the complainant, or was 
it made in relation to the Jands mentioned in the deed executed to 
the complainant by the defendant, to avoid the effect of the anti- 
cipated recovery in the crim. con. suit against the defendant? 
After stating that the defendant had erased from the deed all the 
numbers of the lots of land of any value, the complainant alleges 
that the defendant, in the month of November, 1844, called on 
her, and said “he wanted to settle with her in relation to said 
lands.’ The complainant admits she signed a receipt prepared 
for her by the defendant, for the purpose of discharging himself 
from further liability, on account of said lands, to her. “What 
lands? The lands mentioned in the deed executed by the de- 
fendant to the complainant, on the 12th day of September, 1839, 
for the purpose stated in her bill, and uncer which, she claims no 
interest in this suit. That the settlement was had in relation to 
the lands mentioned in hat deed, and which had been erased by 
the defendant, is the more apparent, by reference to the receipt 
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itself, which is attached as an exhibit, and found on the back of 
that identical deed, The receipt is in the following words; 


« GrorciA—Baker County. 

« This is to certify, that the within numbers in this deed, that 
is marked out, has been sold by B. O. Keaton for me, and the pro- 
ceeds turned over to me by him, the said B. O. Keaton, this, the 
2d day of November, 18414. 

«E. M. M. GREENWOOD. 


“Teste: JAMES JEFFRIES.” 


From the ‘allegations in the bill, as well as from the receipt 
itself on the back of the deed, we are clearly of the opinion, that 
the alleged settlement had reference to the /ands mentioned in 
that deed, and not to the money and property which had been 
turned over to the defendant, iz trust, for the benefit of the com- 
plainant. 

It is, however, insisted, that at the time of this alleged settle- 
ment, the defendant gave to the complaitiant a note on Dennard 
for $180 00, and said that was “ all he had in his hands of com- 
plainant’s.” 

The argument is, that this was a denial of the defendant, that 
he owed the complainant any thing on account of the trust 
property in his hands; that it was a disavowal of the trust on his 
part, and was notice to her that he was claiming the trust property 
as his own, adverse to her title, and therefore, the Statute com- 
menced running in his favor, against her, from that time. The 
reply is, that the settlement was made in relation to the lands 
mentioned in the deed; and when the defendant said that the 
$180 00 was all he had in his hands of complainant’s, he must be 
understood to have spoken in reference to the subject matter of 
the settlement—that the $180 00 was all he had in his hands be- 
longing to the complainant, on account of the lands which he had 
sold, and erased from the deed, on the back of which, the receipt 
was entered, and not that the $180 00 was all that he had in his 
hands of complainant’s, on account of the trust property. If the 
settlement had been made in reference to the ¢rust property, and 
the defendant had openly avowed that the $180 00 was ail he 
had in his hands of that property, it might have been such a de- 
nial of the trustessuch an adverse claim on his part to the duet 
von, wun 14 
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property—as would have authorized the application of the Statute, 
For, then, the complainant would have been notified that he 
claimed, in his own right, the trust funds in his hands, as against 
her, and refused to account for them. The evidence, however, 
of such adverse claim, on the part of the trustee, ought, in all 
cases, to be clear and satisfactory, to authorize the running of 
the Statute of Limitation against an express trust. But it is suffi- 
cient for the present, to say, that in our judgment, according to 
the case made by the complainant, the alleged settlement had no 
reference to the trust property, but only to the lands erased 
from the deed; and the declarations of the defendant at that 
time, must be considered as having had reference thereto. 
Let the judgment of the Court below be affirmed. 





No. 17.—Joun CatpweE Lt, plaintiff in error, vs. Srasorn Mont- 
GOMERY and wife, defendants in error. ; 


[1.] If the lapse of the period of limitation appear with certainty on the face 
of a bill, and there is nothing stated to avoid it, the objection may be taken 
by demurrer. 

[2.] A bill filed for the recovery of damages, for the breach of a bond for 
titles, is a demand founded on a sealed instrument, and such a claim is not 
barred until twenty years after the accrual of the right of action thereon. 

[3.] A creditor may, in Equity, follow the assets of his debtor into the hands 
of a distributee, whether real or personal ; and the Statute of Limitations 
will not give to the distributee a title to the property, which will defeat the _ 
creditor’s claim. But the creditor must sue upon his claim, within the 
statutory term applicable to it; if he does not, he will be barred, unless 
there is a reply to the Statute, which will prevent its operation. 


In Equity, in Sumter Superior Court. Decision on demurrer, 
by Judge Warren, November Term, 1849. 


The bill, in this cause, filed by John Caldwell, 18th April, 
4649, charged, that on 7th May, 1837; one Thomas S, Tondes, 
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then of Walker County, sold to Caldwell a tract of land lying in 
Walker County, for $400, and gave a bond for titles—binding 
himself, his heirs, executors, &c. to make good warranty titles to 
the land by Ist December, 1827; that about the 5th December, 
1837, Tondee, fraudulently professing to act as attorney for one 
John L. Grayson, an infant, made a deed to the land, having no 
written authority so to do; that in 18— Tondee died, without 
ever having paid the money stipulated in the bond, or made the 
titles to the land, as he was bound to do; that his widow, Julia 
Tondee, his only heir, became administratrix on the estate, and 
after paying other debts, turned over to herself, as sole dis- 
tributee, the balance of the estate, and obtained letters of dis- 
mission. 

The bill further charged, that in 1838, John L. Grayson hav- 
ing arrived at age, disaffirmed the unauthorized agency of Tondee, 
and executed a deed to his interest in the tract of land, to one 
John G. Blanc, for $200, and “said Blanc, on 1st January, 1845, 
made a deed to complainant.” 

The bill further charged, that the widow, Julia Tondee, sub- 
sequently intermarried with Seaborn Montgomery, and as a 
reason for the delay in instituting the suit, that complainant lived 
in Walker, and Tondee had removed to Sumter, and that com- 
plainant had heard that the estate of Tondee was insolvent, and 
that he was ignorant, until recently, of the residence of his 
widow. 

The prayer was for a decree for two hundred dollars, with 
interest from the date of the contract, and for general relief. 

To this bill, a demurrer was filed, on the grounds— 

1st. That the bill did not make a proper case for the interpo- 
sition of a Court of Equity. 

2d. That the complainant was barred by the lapse of time and 
his own laches. 

The Court sustained the demurrer, and this decision is as- 
signed for error. — 


E. R. Brown, for plaintiff in error, cited— 


Miller vs. McIntyre, 6 Pet. R.61. Graig vs. Summerville, 4 
Cond. E. Ch. Rep. 453. Gillespie vs. Alexander, 3 Ib. 326. Da- 
vid ve. Trowdy? Ib: 4. Ayres vs. Wilson, 1 Doug. 386. Waters 
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vs. Ogden, Ib, 452: Alder vs. Chip, 2 Burr. 756. Oholmley vs, 
Pazxton, 3 Bingh. 1. 








B. Hint, (representing King,) for defendant, cited— 


2 Greenl. Ev. §357. 4 Kent, 404, and references. Story’s Eq. 
Pl. §§484, 814. Trip vs. Talbrid, 1 Hill Ch. Rep. 145. <Aikin 
vs. Hill, adm’r. 7 Ga. Rep. 573. 


By the Court-—Nisset, J. delivering the opinion. 


Two questions were made upon this bill, before Judge War 
ren, in the Court below, by demurrer— 

1. Whether the complainant was not barred by the Statute of 
Limitations ; and 

2. Whether there is equity in the case made. 

The Court below held that there is no equity in the bill, and 
that the complainant is barred by lapse of time. 

[1.] Upon the argument before us, some question was made, as 
to the right of a defendant in Equity, to avail himself of the Statute 
of Limitations, upon demurrer, It is proper, therefore, briefly 
to notice that question. Courts of Equity act upon the analogy 
of the law as to the Statute of Limitations, and will not entertain 
a suit for relief, if it would be barred at Law. Although it may 
be conceded—for it is true—that the Statute does not, in terms, 
apply to Courts of Equity, yet the principles upon which it is a 
bar, apply equally to parties in Equity, and parties at Law. — It 
may be therefore stated to be well settled, that in all cases, where, 
at Law, the Statute would be a bar, it is the law of the Courts of 
Chancery. This being conceded, the question is, how is the 
Statute available in Equity ? Is it available on demurrer, or 
must it be pleaded? Lord Redesdale, in his text, says that length 
of time has been considered as no defence, though apparent on 
the face of the bill, without any circumstance stated to avoid it 
by demurrer; and there is but little doubt, but that up to the 
time’ of his writing his treatise, it had been generally so held. 
He, himself, however, held differently afterwards, in Hovenden 
vs. Annesly, 2 Sch. & Lefr. 636 to 638. It is now well settled, 
that if the lapse of the period of limitation appear with certainty 
on the bilh and there ie nothing stated to avoid ity the ubjection 
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may be taken by demurrer. Story’s Eq. Plead. §§484, 503,751, 
and notes. Foster vs. Hodgson, 19 Vesey, 179. Hoan vs. Peck, 
6 Sim. R.51. Mitf: Eq. Plead. by Jeremy, 212, note c. Stack- 
house vs. Barnslow, 10 Vesey, 466 to 470. Aggas vs. Pickerell, 3 
Atk, 225. Hardy vs. Reen. 4 Vesey, 470. Deloraine vs. Browne, 
3 Bro. Ch. R. 633, and notes. Wisner vs. Barnett, 4 Wash. C.C. 
R. 631. See also3 M. & C. 499. 3 Younge & Coll. 266. 7 
Paige, 195, and Ib. 373. 5 Johns. Ch. R.521. 5 Madd. R.328, 

To a just consideration of the question of the Statute of Limit- 
ations, it is necessary to determine what is the character of the 
demand sought to be enforced by this bill. It is founded on the 
breach of a bond for titles, conditioned that warranty title shall be 
executed by the obligor to the complainant, at a specified time, 
toatract of land. The bill avers a breach; that the obligor died 
intestate; that his widow administered on his estate, paid the 
debts, delivered to herself and appropriated as sole heir and dis- 
tributee, the effects of the estate, and was dismissed by the Ordi- 
nary ; and that she intermarried with Montgomery, who, with her, 
is a party defendant. The prayer is for discovery, and a decree 
that the defendants pay two hundred dollars, with interest, from 
the maturity of the bond, as damage sustained by its breach. It 
is, in short, a bill to follow and apply the estate of a decedent, in 
the hands of a distributee, to the payment of a debt due, as dama- 
ges for the breach of a bond. We held it a debt due by bond, 
and not, as argued, a demand due upon open account. It is a 
specialty debt, and would rank as such.in the payment of debts 
by an administrator. And to this point, see Davis and others vs. 
Smith and others, 5 Geo. Rep. 288. 

[2.] If it be a bond debt, the term of limitation is twenty 
years. Here, the term which has elapsed from the breach of the 
bond, (and that is the time when the right of action accrued,) to 
the suing out this bill, is something more than ten years. The 
plaintiff would not be barred at Law, in an action on this bond; 
nor is he here, in Chancery. His right of action had nearly ten 
years to run. We do not believe that the doctrine of stale de- 
mands applies to a claim not barred at Law, by half the statutory 
term, It does not, therefore, apply to this case. 

[3.] The argument of the learned counsel is, that the title of 
the defendants to the property received from the estate of their 
wncestor) and the debtor iu thie casey ie protected by the Statute 
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of Limitations. He says that, inasmuch as they have held pos- 
session, as distributees, of the land, for seven years, and of the 
personalty for four, that they have a statutory title, and therefore 
neither can be applied to the payment of this debt. The Statute 
of Limitations does not apply to this case, in that view of it, at 
all. The complainant is not setting up a title to the property; 
the suit is not for property. It is brought to recover a debt due 
by the ancestor of the defendants—a debt which, in Equity, will 
follow the estate of the debtor into whatever hands it may fall. 
By the averments in the bill, the estate, both real and personal, of 
the debtor, has goue into the hands of the defendant, by regular 
descent. Equity will lay hold of it, and appropriate it in pay- 
ment. For, whilst debts are unpaid, there is nothing to distribute. 
The law makes a man just, before he can be generous; and 
when property is distributed, and debts remain unpaid, the dis- 
tributee holds it, in character of trustee, for the creditor. As 
well might the debtor, in life, set. up a title to his property by the 
Statute of Limitations, against the enforcement of his own debt, 
as his distributee. The Statute, however, will run in bar of the 
creditor’s demand, in favor of the distributee, just as it would in 
favor of the original debtor, were he in life and sued. The plain- 
tiff in this suit, as in others, must sue within time, at his peril, 
If, for example, this suit were after twenty years, (the term 
which bars bonds,) and the Statute pleaded, the complainant 
would fail, unless something could be replied, which would pre- 
vent the operation of the Statute. It is within time, and the 
Statute cannot avail the defendants. 

We have no doubt about the equity of this bill. There is no 
question but that a creditor may pursue the assets of his debtor, 
in the hands of a legatee, distributee or purchaser from them. 
Questions of some nicety often arise in these cases, as to who 
shall be made parties—as to the liability, first, of the personalty, 
as tocontribution, &c. &c.—none of which, happily, can be made 
inthis case. The estate is charged to be ample for the payment 
of the debt—there are no other debts to pay—the defendant, 
Mrs. Montgomery, was the administratrix, and also, the sole dis 
tributee. All the estate went into her hands, first, as administra- 
trix, and then as distributee. Having intermarried, her husband 
is also made a party. There is, therefore, nothing to hinder, in 
any view of it, e Court of Ohancery from meking a decree which 
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will do complete justice. Hodges vs. Waddington, 2 Ventr. 360. 
Noel vs. Robinson, 1 Vern. 94, S. C. Newman vs. Barton, 2 Vern. 
205. Gillesme vs. Alexander, 3 Russ. Ch. Cases, 136, °%. 2 
Williams’ Ezr’s, 1041,970,971. Tripp vs. Talbrid, 1 Hill's Ch. 
R. S. C.142.. 1 Vern. 162. Corbet et al. vs. Johnson’s Heirs, 1 
Brockenborough, 77. 

Let the judgment be reversed. 



































No. 18.—Jarep Tomurnson, plaintiff in error, vs. James R. Cox, 
defendant. 





[1.] In all applications for a new trial in the Superior Courts, a brief of the 
testimony in the cause must be filed by the party applying for such new 
trial, under the revision and approval of the Court, at the term of the 
Court at which the application is made, in conformity to the 61st Common 
Law Rule of Practice, and the fact must be evidenced in writing. 


[2.] A brief of the testimony which refers to executions, judgments and in- 
terrogatories, as being attached, when in fact no such papers are appended, 
is fatally defective ; and the omission cannot be supplied by the certificate 
of the presiding Judge, that he recognizes such documents as in Court be- 
fore him, on the final hearing of the motion. 

[3.] The best mode of making out the brief of the testimony, is to embody 

in it an abridged statement of the oral, and a copy of the written evidence. 















Motion for new trial, in Sumter Superior Court. Decided by 
Judge Warren, at November Term, 1849. 









When this motion came on to be heard, the claimant moved to 
dismiss the rule, onthe ground that no brief of: the testimony in 
this case was agreed on by counsel, and no approval of the Court 
was entered on the minutes of the Court, as was required by the 
61st Rule of Court, and there was not any written evidence that 
a brief of the evidence had been filed with the Clerk. 

The Court overruled the motion, and ordered a brief of the 
evidence to be entered, nwac pro tunc, which the Court alleged 
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he remembered to have approved at the last term, and directed to 
be entered on the minutes. To this decision complainant’s coun. 
sel excepted. 

Claimant farther objected, that the brief of testimony was not 
sufficiently full and complete; in this, that it referred to testi- 
mony of witnesses examined by commission, as the interrogato- 
ries of A and B, without giving an abstract of their contents; 
and, also, in referring to judgments and fi. fas. as appended 
thereto, without giving any abstract of them, and when, in fact, 
they were not appended. 

The Court overruled the objection and claimant excepted. 
Other exceptions were filed, not necessary to be stated. 


B. Hint, for plaintiff in error. 
H. Morean, for defendant. 


By the Court—Lumrxin, J. delivering the opinion. 


[1.] In Graddy vs. Hightower, (1 Kelly’s R. 255,) this Court 
held, “« That nothing short of a brief of the testimony, approved 
by the Court, and such approval entered on the minutes, or 
agreed upon by the parties or their counsel, and such agreement 
entered on the minutes, at the term at which the rule for a new 
trial is applied for, will be a compliance with the 61st Rule of 
Court. This rule requires, that “A brief of the testimony in the 
cause shall be filed by the party applying for such new trial, under 
the revision and approval of the Court.” Hotchkiss,951. In Pet- 
ty and others vs. Mahaffy, (3 Kelly, 217,) and Hartridge vs. 
Wesson, (4 Kelly, 101,) the same construction was given to this 
rule. 

[2.] Now, it is not pretended that there was any written evi- 
dence of any agreement of counsel as to the brief of the testi- 
mony in this case, filed at the term when the motion was made 
for a new trial, or written approval thereof by the Court. Had 
this been done, and the Clerk neglected to place it upon the min- 
utes, it might have been entered, zunc pro tunc, at the ensuing 
term. As it is, the objection is fatal. 

The brief itself, in the judgment of this Court, is fatally defect- 
ive. It refers to fi, fas, judgments and interrogatories, as being 
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attached, when, in tact, none such were appended. It is true, 
that the presiding Judge certifies, that upon the final hearing of 
the motion, “he recognized these papers asin Court before him.” 
But this does not cure the defect. It will not do to confide such 
matters even to the memory of the Court. Besides, it is the right 
of the opposite party to have a perfect brief filed, subject to his 
inspection, in the interim, in order that he may prepare for the ar- 
gument. 

[3.] We have been requested to suggest, what is the proper 
mode of making out the drief required by the rule. Perhaps the 
best plan would be, to embody in it a short or abridged state- 
ment of the oral, and a copy of the written testimony. We will 
not say, nor are we to be understood as deciding, that it will not 
do to annex the original documents; but these are often the 
private papers of the party introducing them, and subject to be 
withdrawn from the office ; and inasmuch as this brief becomesa 
part of the record, it should be preserved in some permanent 
form. 

In Spears vs. Smith, (7 Ga. R. 436,) we held, that it was not 
necessary that the brief should be entered on the minutes, as was 
ordered to be done in this case, but that it need be filed only. 

Let the judgment of the Court below be reversed. 





No. 19.—Larxin GrirFin, plaintiff in error, vs. James M. B. 
Wiruerspoon, defendant. 


[1-] Where the Jury found a verdict for a greater amount of damages than 
was claimed in the plaintiff ’s declaration, and a motion for a new trial 
having been made on that ground, the plaintiff entered a remittiter on 
the record for the excess: Held, that the plaintiff had the right to enter 
such remittiter, and that a new trial on that ground ought to have been 
refused. 


Case for deceit,in Sumter Superior Court. Tried before 
Judge Warren, November Term, 1849. 
VoL. ont 15 
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This was an action for deceit, with damages laid at $1000, 
The Jury found a verdict for the plaintiff for $1000, with interest 
from 20th October, 1841. Defendant moved for a new trial, on 
the ground that the verdict was illegal as to the interest. The 
plaintiff entered a remittiter for the interest. The Court, not- 
withstanding, granted a new trial on this ground, and plaintiff 
excepted. 


E. R. Brown, for plaintiff in error. 
By the Court——W arner, J. delivering the opinion. 


[1.] The ground taken in the Court below for a new trial was, 
that the Jury had found a verdict for a greater amount of dama- 
ges than the plaintiff had alleged in his declaration; whereupon, 
the plaintiff entered upon the record a remittiter for all the dam- 
ages found by the Jury, over and above the amount claimed in 
the declaration. We think the plaintiff had the right to remit 
the excessive damages found by the Jury, and as that was the 
only ground taken for a new trial, the motion ought to have been 
refused. We do not readily perceive the reason or the policy 
which requires a party to litigate, when he is willing to surrender 
to his adversary all that he claims. See Tidd’s Practice, 806. 

Let the judgment of the Court below be reversed. 





No. 20.—James N. Beruune, plaintiff in error, vs. Joun T. Me- 
Crary, defendant. 


[1.] Where the value of depreciated bills, at a particular time, is to be pro- 
ven, the proof should apply, with reasonable certainty, to that time, and 
sayings of persons, as to the value of the bills, cannot be admitted to prove 
their value. ; 

[2.]} It is error to instruct the Jury as to the law arising from facts whichare 

not proven, and about which there is no evidence. 
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[3.] The purchaser of a note after due, from anindorser whohas paid it, can- 
not recover upon the note out of a prior indorser, any more than his ven- 
dor paid upon it. 


Assumpsit, &c. in Sumter Superior Court. Tried before 
Judge Warren, November Term, 1849. , 


Suit was commenced by Bethune against McCrary, as indorser 
on a note for $2000, made by John W. Cowart, and payable to 
the order of M. H. Brown, and indorsed by Brown, John Mc- 
Crary and Isaac McCrary. 

The defendant on the trial proved, that Cowart and Shotwell 
& Tift, in 1838, bought a steamboat for $12,000. Cowart gave 
his notes for $6000, and Shotwell & Tift gave their notes for 
$6000—and all mutually indorsed each others’ notes. Subse- 
quently, the Phoenix Bank of Columbus, as the holder of the 
note now sued on, brought suit against Tift as indorser, who paid 
off the same in bills of the Phoenix Bank, which were then valu- 
ed at from 20 to 25 cents in the dollar. Tift then erased the in- 
dorsement of Shotwell & Tift, and sold the note to Bethune, 
without recourse. 

Defendant then proved by John S. Haines, that about the time 
Tift paid off this note, he sent some bills on the Phenix Bank to 
an agent in Columbus, who returned them to him as worthless, 
Also, by Geo. M. Dudley, that in 1844, he showed some of the 
bills to Robert Poe, who said they were worthless; and, farther, 
that the bills were valueless in Americus, (the County site of 
Sumter County.) To this testimony plaintiff objected, as irrele- 

vant and in part hearsay. The objection being overruled, plain- 
tiff excepted. 

The Court charged the Jury, that if they believed that Shot- 
well & Tift received the consideration of the note with Cowart, 
and indorsed it without a special understanding that they were 
indorsers merely, they were to be considered as joint makers, and 
on payment by them, the note was discharged, and there could be 
no recovery of the prior indorsers. To this charge plaintiff ex- 
cepted. 

The Court farther charged, that Tift and his assignee could 
recover no more of the prior indorsers than the amount he paid, 
whether it be in current or uncurrent funds. 
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To this charge plaintiff excepted, and upon these several ex- 
éeptions error was assigned. 


E. R. Brown, for plaintiff in error, cited— 


Stubbs vs. Goodall, 4 Ga. Rep. 106. Collins ve. Everett, Ib, 
266. Winn, Shannon & Co. vs. Cox, 5 Ga. Rep. 373. Byles on 
Bills, 97. Chitty on Bills, 147, Kirksey vs. Bates, 1 Ala. 311. 


B. Huu, for defendant, cited— 


Story on Bills, §§422, 432. 2 Greenlf: Ev. 145. Bank of St. 
Marys vs. Mumford & Tyson,6 Ga. Rep, 45. 


By the Court—Nisset, J. delivering the opinion. 


[1.] We are satisfied that the Court erred in admitting the evi- 
dence of Mr. Dudley and Mr. Haines. The fact to be proven 
was, the value of the bills of the Phoenix Bank, at the time that 
the plaintiff’s vendor, Tift, paid the note, as indorser. Mr. 
Haines was permitted to testify to statements made by an agent, 
whom he had sent to Columbus with bills of that bank, as to their 
value there. This agent was a competent witness and might 
have been produced. Haines’ proof of his statements was hear- 
say evidence. Thesame may be said of Mr. Dudley’s evidence. 
He was permitted to testify as to the statements of Mr. Poe, 
about the value of these bills in Augusta. That evidence was 
hearsay. Mr. Poe was a competent witness and ought to have 
been produced. There is nothing in this case which takes the 
testimony of these two witnesses out of the general rule; that 
hearsay is not evidence. It does not fall within any of the ex- 
ceptions tothat rule. The value of bills, at a particular time, is 
a fact susceptible of proof, as any other fact. It may be shown 
by proving that they were not, at the time, redeemable at the 
bank which issued them ; that they were not receivable at all in 
payment; or, if at all, at a discount, and what discount; or by 
proof of their actual sale to brokers or others in the community; 
and it was incumbent on the party to produce witnesses who, of 
their own knowledge, could swear to these facts, or others of 
like character, 
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Besides, so far as. these witnesses prove, of their own know- 
ledge, the value of these bills, they are not sufficiently explicit as 
to the time. The thing to be proven was, the value of the bills 
at a particular time, to wit: the time when Tift paid off the note. 
Now, considering the fluctuations in the value of bank paper— 
which to-day may, pass curreut at par, and to-morrow may be at a 
heavy discount—we hold it proper, that the proof should be con- 
fined, with reasonable certainty, to the time at which their value, 
by the exigencies of the cause, is to be ascertained. 

[2.] The Court charged the Jury, “that if they believed that 
Shotwell & Tift received the consideration of the note sued on, 
with Cowart, (the maker,) and indorsed it without a special un- 
derstanding that they were indorsers merely, they were to be 
considered as joint makers, and on payment by them, the note 
was discharged, and there could be no recovery on the prior in- 
dorsers.”” This charge is excepted to as hypothetical, there being 
no evidence whatever, that Shotwell & Tift were interested in 
the consideration. Upon looking carefully into the record, we 
find no evidence whatever of that fact. The evidence is, that 
Cowart (the maker of the note sued on) and the firm of Shotwell 
& Tift bought a steamboat, in 1838, for the sum of $12,000. 
Cowart gave his notes (and this is one of them) for $6000, and 
Shotwell & Tift gave theirs for $6000, and Cowart and Shotwell 
& Tift became mutual indorsers. This is all the evidence in the 
record, to this point. I do not see how it can be made to prove, 
that Shotwell & Tift were interested in the consideration of Cow- 
art’s notes. It can only show that, by showing that Cowart and 

Shotwell & Tift were purchasers together of the entire boat. A 
contrary inference, it seems to us, is the only legitimate inference 
to be drawn from the evidence—that is, that these parties, Cowart 
and Shotwell & Tift, were each purchasers of a moiety of inter- 
est in the boat, which they held severally, and for which they gave 
their several notes. Indorsing for each other, in this instance, 
does not any more prove them respectively interested in the con- 
sideration of the notes indorsed, than would indorsement prove 
that fact in any instance of mutual indorsement. The legal in- 
ference drawn from the fact of indorsment is, that the parties 
were accommodation indorsers for each other. Believing that 
there is no evidence upon which such instructions could be pre- 
dicated, we think the charge was not required by the case—was 
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calculated to direct the mind of the Jury to an issue not made, 
and, therefore, erroneous. Upon these two grounds the cause is 
remanded. 

[3.] Shotwell & Tift, who were the last indorsers on this note, 
being sued, paid it to the Phenix Bank in their own bills, 
which were at a discount, and sold it to the plaintiff, erasing their 
names. The plaintiff brought suit on the note against the de- 
fendant, a prior indorser. The Court instructed the Jury, that 
the plaintiff could recover only what Tift paid upon it, and this 
instruction is excepted to. The plaintiff-is the purchaser of this 
note, after its maturity, and indeed, as we infer from the testi- 
mony, with actual notice of the amount which his vendor had 
paid on it. Under these circumstances, he can recover no more 
out of a prior indorser, than Tift himself could recover. He took 
the note, subject to all the equities subsisting upon the note trans- 
action between the original parties—he took it, subject to the 
equities subsisting between his vendor and the prior indorsers to 
him. He could not recover out of them any more than he had 
paid, neither can his assignee. Story on Bills, §187. 2 Greenlf. 
Ev. §§177,’79. | Chitty on Contracts, 773. Chitty on Bills, 76 to 
79, 9th ed. Batley on Bills, 2d edit. 534, notes. Smith’s Com. 
Law, 222. 3M. § S.95. 4 Bing.390. 3 B. & Ad. 316. Chitty 
on Bills, 536. 

Let the judgment be reversed. . 





No. 21.—James N. Beruons, trustee, &c. plaintiff in error, #s. 
Francts G. WiLkins and Apo.tpnus S. Ruruerrorp, Sheriff, 
&c. defendants. . 


[1.] An injunction will not be granted to restrain a mere trespass, susceptible 
of perfect pecuniary compensation, and for which the party may obtain 
adequate satisfaction in the ordinary course of law. To authorize a Court 

of Equity to interfere in cases of trespass, there must be something particu- 
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lar or special in the case, for which a Court of Law cannot afford adequate 
redress. 

[2.] An allegation in the bill, that the tenant will be rendered homeless, for 
want of means to procure another habitation, will not authorize a Court of 
Equity to restrain the officer, by injunction, from placing the purchaser at 
Sheriff ’s sale in possession of the premises. The Act of 1823, which au- 
thorizes the Sheriff to place the purchaser of real estate in possession, 
does not justify the officer in dispossessing any other person but the defen- 
dant in execution, his heirs or tenants. 


In Equity, in Muscogee Superior Court, Decision by Judge 
ALEXANDER, at Chambers, October, 1849. 


James N. Bethune, as trustee of Mrs, Parizade Mitchell and 
her children, filed a bill, alleging that on 1st January, 1846, James 
S. Norman purchased a certain lot of land in Wynnton, of John 
Banks, for $1000, and gave his four promissory notes for the 
same, taking at the same time from Banks, a bond to make titles 
when the notes were paid; that subsequently, on 1st September, 
1847, the complainant, as trustee, purchased of Norman, the bond 
of Banks, and caused the same to be transferred to himself, as trus- 
tee; that he, as trustee, undertook to pay the notes given by Nor- 
man for the purchase money—the whole being still unpaid ; that, 
as trustee, he had paid one of the notes and a part of the second, 
and that Mrs. Mitchell and her husband, Isaac Mitchell, had been 
in possession ever since. 

The bill farther alleged, that in November, 1848, one George 
Hargraves, Jr. obtained judgment against James S. Norman for 
$250, besides interest, and caused the fi. fa. issued thereon to be 
levied on this lot of land; that the same was sold by the Sheriff, 
and purchased by Col. Seaborn Jones for $129, who subsequently 
transferred his bid to Francis G. Wilkins, to whom the Sheriff 
made a deed; that Wilkins gave the Sheriff a bdnd to indemnify 
him for damage or loss, upon which the Sheriff agreed to give 
him possession of the land; that the Sheriff had threatened to 
turn Isaac Mitchell and his family out of possession—to avert 
which, Mitchell, in writing, acknowledged himself to be the ten- 
ant of Wilkins, 

The bill was to quiet the possession of the cestui que trusts of 
complainant, and prayed for a perpetual injunction against Wil- 
kins, and for general relief. 
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The answer of Wilkins admitted, that he had heard of the 
claim of complainant, before his purchase, but insisted that Isaac 
Mitchell made the purchase of Norman; that the fi. fa. against 
Norman, under which the land was sold, was founded on a judg- 
ment recovered on one of the notes given for the purchase mo- 
ney. The answer farther admitted, that the land was bid off by 
Col. Jones, and purchased of him by defendant, and that he took 
an acknowledgment, in writing, from Isaac Mitchell, that he held 
as tenant of defendant; but defendant insisted that the acknow- 
ledgment was written by the complainant himself, and under an 
agreement with him, that defendant would acknowledge service 
of an action of ejectment, to be brought by complainant for the 
land. 

On the coming in of the answer, a motion was made to dissolve 
the injunction, on the ground that the equity in the bill was sworn 
off. The Court sustained the motion, and complainant excepted. 


H. Hott, for plaintiff in error. 


H.L. Bennine, for defendant. 





By the Court.—Lumprkxwy, J. delivering the opinion. 


This bill was filed to restrain the Sheriff, by injunction, from 
placing the purchaser of a certain lot in Columbus, at Sheriff’s 
sale, in possession of the premises, on the ground that the com- 
plainant is the owner of the property so purchased ; and that be- 
ing neither defendant in execution, his heir or tenant, the Sheriff 
is not authorized to eject him from the premises. 

The defendants having answered the bill, moved the Court be- 
low to dissolve the injunction, upon the ground that the equity in 
the bill had been fully sworn off; which motion was granted, 
and thereupon the complainant excepted, and now assigns the 
same for error in this Court. 

[1.] We feel bound to affirm the order dissolving the injunc- 
tion, not, however, because the equity in the bill was sworn off, 
but because the injunction ought never to have been granted. 
Anthony vs. Brooks, 5 Ga. R. 576. The injury threatened is, at 
most, a mere trespase, susceptible of ample pecuniary compensa- 
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tion, and for which the party aggrieved may, and no doubt will, 
obtain adequate damages in a Court of Law. 

[2.] And to that redress the complainant is remitted, should the 
Sheriff, without authority of law, forcibly dispossess him. There 
is nothing ‘special in this case, for which a Court of Law could 
not administer a satisfactory remedy. It is true that the bill al- 
leges, that the tenants—the cestui que trust of the complainant— 
would become homeless and houseless, for want of means to pro- 
vide another habitation. This, however, would only aggravate 
the trespass and enhance the measure of damage. 

Let the judgment below be affirmed. 





No. 22.—Joun J. SnELuina, plaintiff in error, vs. Simeon Par- 
KER and another, defendants. 


[1.] The Act of 1822, which declares that, “In cases where an appeal is en- 
tered from the first verdict, the property of the party against whom the ver- 
dict is rendered, shall not be bound, except from the signing of the judg- 
ment on the appeal, except so far as to prevent the alienation, by the party, 
of his, her or their property, between the signing of the first judgment 
and the signing of the judgment on the appeal,” is intended only to pre- 
vent the alienation of property by the defendant, pending the appeal, to 
the injury of the plaintiff: Held, that under this Act, two judgments being 
obtained in favor of two plaintiffs at the same term, against the same de- 
fendant, upon one of which only an appeal is entered, and pending that 
appeal, the defendant aliens his property, which is finally brought to sale, 
after a judgment on the appeal, the judgment on the appeal is not entitled 
to share in the distribution of the fund, with the judgment at Common 
Law, upon which no‘appeal was entered. 


Rule against Sheriff, Talbot Superior Court, Decided by 
Judge ALexanpvER, September Adjourned Term, 1849. 


The only question in this cage, arose upon the following agreed 
statentent of facts : 
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At the December Term of the Inferior Court of Talbot Coun- 
ty, 1842, John S. Buckner and John J. Snelling, each obtained 
a judgment against Charles Evans. An appeal. was entered 
from the judgment in favor of Snelling—which appeal was de- 
termined at March Term, 1846, and a judgment entered in favor 
of Snelling. It was farther agreed, that the money in the hands 
of the Sheriff, was raised out of.property aliened and sold by 
Evans, after the first judgment, and before the judgment on the 
appeal. Buckner and Snelling both claimed the amount in the 
Sheriff’s hands. 

The Court ordered the whale amount to be paid to Buckner, 
and Snelling excepted. 


L. B. Sorru, for plaintiff in error, cited— 
Harden vs. Stovall, Simmons & Co.1 Kelly, 95. 
Worre.t1, for defendant. 


The Court not being unanimous in their decision, pronounced 
their opinions seriatim, 


Nisset, J. delivering the opinion of the Court, 


[1.] Two judgments were obtained by two different plaintiffs 
against the same defendant, at Common Law ; upon one of them 
an appeal was entered, upon the other no appeal was entered. 
Intervening the date of the judgment at Common Law, and the 
judgment rendered on the appeal, in the appeal case, the defendant 
aliened hisproperty. Afterthe judgment on the appeal, his proper- 
ty was levied upon and sold. The money arising from the sale, be- 
ing in the hands of the Court for distribution, the plaintiff in the 
judgment on the appeal claimed to be let in upon equal footing 
with the judgment at Common Law, from which there had been 
no appeal—that judgment contesting, denied the right of the 
appeal judgment to be so let in—claiming the whole, fund upon 
its own prior and better lien. The Court below ordered the 
whole fund to be paid to the Common Law judgment. The 
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plaintiff in the appeal judgment excepted, and that order is for 
the review of this Court. 

The judgment of this Court is, that the Circuit Court admin- 
istered the law correctly. _By Statute, all judgments take lien 
from the term at which they are rendered. This is the general 
rule. By this rule, how stand these two judgments, when both 
were rendered at Common Law? Both stood upon the saimé 
platform—both acquired a lien—and the liens were equal; and 
had no appeal been entered upon either, they would have equally 
bound all the property of the defendant, and would have been 
entitled to share in the distribution of thisfund. But one is ap- 
pealed from and the other is not. How, then, stands the case? 
Why, the judgment upon which there is no appeal, stands unaf- 
fected by the appeal entered on the other. Its lien is perfect 
still. It binds all the property of the defendant, whether it shall 
be aliened or not. It is bound to share with no judgment at the 
time of its date, not rendered. - 

But the effect of the appeal on the other judgment is, to pre- 
vent the lien which it held before the appeal. The appeal opens 
the whole case—it renews the litigation before the appellate tri- 
bunal. When it reaches that tribunal, the case is before it in its 
totality. When an appeal is entered, there is no judgment. 
Whether there ever will be a judgment or not in the case for the 
plaintiff, depends upon the event of the trial on the appeal. If 
the trial results in.favor of the plaintiff, then, and not till then, is 
there any lien created for him, except 7” one single instance and 

Sor one single purpose. These exceptions are created by the Act 
of 1822. That Act not only creates the exceptions which I will 
state, but it declares all the principles in relation to thése two 
judgments, which I have before stated. For example, it declares, 
“that all the property of the party against whom a verdict shall 
be entered, and a judgment signed thereon, in conformity to the 
provisions of the 26th section of the Judiciary Act of 1799, shall 
be bound from the signing of the first judgment, in cases where 
no appeal is entered.” That is to say, if an appeal is entered, the 
first judgment does not bind the property of the defendant, from 
its signing. Now, this judgment at Common Law, not being 
appealed from, by this very Act, acquired an unrestricted, unlim- 
ited, absolute lien upon all this property, and, of course, the mo- 
ney raised from the sale of it, at the time it was first signed. Then 
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it had no competitor—now it has none, as we shall see, The full 
lien which this Statute gave it, when first signed, accompanies it 
to the time when it seeks its satisfaction before this Court, wholly 
unimpaired by any thing that I can see. If this Act stopped just 
here, the inference would be irresistible, that a judgment ap- 
pealed from, does not bind the property of the defendant from 
the time of its first signing. But it does not stop here. It de- 
clares farther, that in cases where an appeal is entered from. the 
first verdict, the property of the party against whom the verdict 
is rendered, shall not be bound, exeept from the signing of the 
judgment on. the appeal. Thus declaring all the propositions I 
have laid down as to the effect of an appeal. But now comes 
the exceptions to which I just now referred. The Act proceeds, 
“ except so far as to prevent the alienation by the party, of his, her 
or their property, between the signing of the first judgment and 
the signing of the judgment on the appeal.” By which I un- 
derstand the Act to say, that the first signing of a judgment which 
is appealed from, has generally no effect—creates no lien what- 
ever—and that the property of the defendant js not bound until 
the signing of the judgment on the appeal, except tm one instance, 
and that is where the defendant aliens his property; and except 
for one purpose, and that is to prevent such alienation. Words 
cannot be plainer. The property of the defendant is not bound, 
by the terms of the Act, except where it is aliened, and to prevent 
the alienation. Now, because the judgment on the first trial is a 
judgment for that purpose, it is contended that a lien is created 
for it on such property as is aliened. This I do not deny; but 
it is, to my mind, a lien good only against the title of the purcha- 
ser, As between him and the plaintiff in that judgment, his title 
must yield; and when his property is sold, the plaintiff, if not 
superseded by a better lien, will take the money. The object of 
the law clearly is, to prevent a fraudulent alienation of property, 
by defendants, pending an appeal, to the injury of parties plain- 
tiffs. To prevent that, the law gives effect to the first judgment, 
in case of appeal, and for no other purpose. It gives no effect to 
it as against other judgments not appealed from. They stand 
with a perfect prior lien, unaffected by this Act. Theyare neither 
benefited nor injured by it. Their lien binds the property at all 
events. But the construction contended for, woyld injure them, 
in all cases where the property aliened is all the property of the 
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defendant, and is not sufficient, as in this case, to pay both judg- 
ments. This construction impairs the lien of judgments, from 
which there is no appeal—it holds them in abeyance, so far as 
aliened property is concerned, and compels them totake, pro rata, 
with a judgment perhaps six months, it may be six years, young- 
er. But how is it possible to extend the exception in the Statute 
beyond its terms? The rule is, that judgments appealed from, 
do not bind property, except from the signing of the judgment on 
the appeal. The exception is, that they do bind it for the pur- 
pose of preventing alienation. Now, how can this exception be 
so enlarged as to give effect to judgments appealed from, not only 
to prevent alienation, but farther, for the purpose of weakening 
and limiting the liens of other judgments? The idea is plainer 
thus—the rule is, judgments appealed from, are no judgments 
but from the signing of the judgment on the appeal. The ex- 
ception is, they are judgments to prevent alienatien. How can 
this exception, in contravention of the rule, make them judgments 
for another purpose, to wit: for the purpose of holding (in case 
property is aliened) equal lien with judgments whose lien is older 
and better by the general Law? By all rules of construction, 
the exception proves the rule and excludes any other exception, 
One of the consequences of the construction I am combatting, 
will be to put it in the power of a defendant, when an appeal is 
entered, by selling his property, to lessen the claim of a subsist- 
ing judgment. It gives him the power to let in the claim of the 
plaintiff on the appeal, even if founded on an open account, 
equally to participate in a fund raised from alienated property, 
with a judgment. If that be the true construction, then, in cases 
like this, the plaintiff on the appeal ought and would desire, that 
the defendant should sell his property, since, by the sale alone, he 
gets a claim upon it, equal to the judgment not appealed from ; 
whilst, at the same time, to prevent such sale is the very object 
which the Act of 1822 hasin view. But the construction whieh 
we give to the Act, whilst it maintains the dignity of the judg- 
ment not appealed from, gives to that Act a specific and highly 
beneficial effect. . That effect ts, pending an appeal, to prevent an 
alienation of his property by the defendant, to the prejudice of 
the plaintiff’s claim. 
Let the judgment below be affirmed. 
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Lumrxwm, J. concurring— 


The preamble to the Act of 1822 sets forth, that “a contrariety 
of decisions having taken place in the different Courts of this 
State, as to the time when the property of the party against 
whom judgment is entered, shall be bound, &c.” Enacts, “that 
from and after the passing of said Act, all property of the party 
against whom a verdict shall be rendered, and a judgment signed 
thereon, in conformity to the provisions of the 26th section of the 
Act of 1799, shall be bound from the signing of the first judg- 
ment, in cases where no appeal is entered ; but in cases where an 
appeal is entered from the first verdict, the property of the party 
against whom the verdict is rendered, shall [not] be bound, ex- 
cept from the signing of the judgment on the appeal—except so 
far as to prevent the alienation, by the party, of his, her, or their 
property, between the signing of the first judgment and the signing 
of the judgment on the appeal.” Prince, 451. 

I have transcribed only so much of this Act as relates to the 
question to be decided, which is this: Two judgments were ob- 
tained at the same Court, from one of which an appeal was en- 
tered, and prosecuted to a second and final trial. The defendant 
in both judgments, between the signing of the first judgment and 
the signing the judgment on the appeal, alienated a portion of his 
property, which has been levied on and sold, and the money 
brought into Court for distribution. Do these judgments take, 
pro rata, or does the judgment which was unappealed from, and 
which, consequently, is prior in date, have the preference ? 

If the words of this Statute were doubtful, the preamble would 
furnish a key to its meaning. It recites that a contrariety of de- 
cisions had taken place in the different Circuits of the State, as to 
the time when the property of the party against whom a judg- 
ment is entered, shall be bound. Some of the Courts held, that 
notwithstanding an appeal was entered, all the property of the 
defendant was bound from the first judgment; others, that the 
entry of the appeal vacated the first judgment, unless it was dis- 
missed, when, of course, the first judgment stood affirmed. Now, 
in view of this controversy, the Legislature declare, that all the 
property of the party shall be bound, according to the provisions 
of the 26th section of the Act of 1799, from the signing of the 
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first judgment, ex cases where no appeal is entered. But if an ap- 
peal is entered, then the property of the defendant shall not be 
bound, except from the signing of the judgment on the appeal— 
except so far as to prevent its alienation. 

For myself, I do not feel at liberty to say that z¢ shall be bound 
beyond this. 

Besides settling the contrariety of decisions which had sprung 
up in the Courts agaznst the lien of the first judgment, in cases of 
appeal, the Legislature seem to have had but a single object in 
view, in passing this Act, and that was, to prevent the alienation, 
by the defendant, of his property, intermediate the first and 
second judgment. And the justice.and propriety of this was 
suggested, no doubt, by the fact, that they had already declared, 
in the previous part of the section, that no lien was created on 
the property, provided an appeal was entered. They then enact, 
by way of exception, in the conclusion of the section, that the de- 
fendant shall not alienate his property, so as to weaken or defeat 
the rights of the creditor, or the security on the appeal, in the 
event of his haying the debt to pay; but that both shall be re- 
mitted back, if necessary, to the first judgment; that is, the Le- 
gislature intended to say, and have said, in so many plain English 
words, that for the protection of the appeal creditor, and the se- 
curity on the appeal—a favorite class with all our laws—ad/ the 
property which the defendant held at the time the first judgment 
was rendered, shall be retained and held subject to the ultimate 
recovery in the case; and that if the defendant attempts to dis- 
pose of it, it may be followed in the hands of the purchaser, and 
made liable. Otherwise, the elder judgment, which was unap- 
pealed from, finding it more convenient to seek satisfaction out of 
the property’ in possession of the debtor, the lien would have 
been lost. to the appeal creditor, upon that which was conveyed 
away, and his own safety, as well as the indemnity of the secu- 
rity on the appeal, jeopardized. 

But, I ask, did the Legislature design to interfere with the 
relative liens of judgments, as fixed by the Judiciary Act of 1799? 
To my mind, it is plain that they did not. Indeed, it would seem 
to me, that they had not left the matter to conjectv:>; for the 
Act ‘itself expressly declares, that in cases where an appeal is en- 
tered from the first verdict, the property of the party against 
whom the verdict is rendered, shall not be bound, except from 
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the signing of the judgment on the appeal. Is it not manifest, 
therefore, that the Legislature did not intend to disturb the law 
of lien, as it previously existed, between the judgments them- 
selves ? 

But, while it is conceded that alli this is true, where the defen- 
dant makes no attempt to sell his property, yet that fact, under 
the Statute, fixes the appeal lien from the first verdict. Such, 
however, is not the language of the Statute. It is true that that 
event creates a qualified lien, from the date of the first judgment, 
But for what purpose, and to what extent? I answer, in the 
terms of the law itself, “ so far as to prevent the alienation by the de. 

Jendant ;”” but not so far, I respectfully add, as to interfere with 
the lien of an older judgment. 

And why should it be so? Under this Act, by no shift or de- 
vice on the part of the debtor himself, or in connection with the 
other judgment creditors, can he prevent the whole of his pro- 
perty from being made liable for the whole of his debts; and if 
the proceeds would be rateably distributed among them, ac- 
cording to the seniority of their respective liens, why should 
alienation, or any other act, done or attempted by the defendant, 
affect the rights of his creditors? In other words, why should 
the fact that he has sold his property, place the appeal creditor in 
a better situation than if he had not sold it? Can there be any 
good reason assigned, for supposing that the Legislature would 
have been influenced by any consideration whatever, to place the 
relative rights of the creditors themselves upon the happening or 
not of such a contingency ? 

In cases of attachment, vigilance is rewarded by causing the 
first served to be first satisfied. But so sacred did the Legislature 
regard prior liens, that they would not permit even the attaching 
creditor to assert Ais lien before an older judgment creditor. But 
it is argued, that under the Act of 1822, a lien is given to an ap- 
peal judgment, as against not only the purchaser, but all other 

judgment creditors, not on account of any thing done by the 
creditors, but by the act of the debtor, in alienating his property, 
and which, it is admitted, it otherwise would not have had; and 
that, too, when, perhaps, the elder judgment has followed the 
property, and brought it to market! In this case, I believe, (I 
do not speak confidently, not having the papers before me,) the 
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fact is accidentally otherwise ; still this does not weaken the force 
of the argument. 

Entertaining these views of the Statute, I concur in the verdict 
of affirmance. 


Warner, J ’ dissenting. 


The view which I take of the Act of the General Assembly, 
passed 19th December, 1822, necessarily compels me to dissent 
from the judgment of the Court in this.case. It appears from 
the record before me, that Snelling and Buckner both obtained 
judgments against Charles Evans, in the Inferior Court of Tal- 
bot County, at the same term of the Court, in the year 1842, 
Evans, the defendant in the respective judgments, entered an 
appeal from the judgment obtained against him by Snelling, to 
the Superior Court, but did not enter-an appeal from Buckner’s 
judgment. Judgment was regularly entered up and signed, in 
in the Inferior Court, against the defendant, in both cases, at the 
same term of the Court. In March, 1846, the appeal cause was 
tried in the Superior Court, and Snelling’s first judgment was 
confirmed. From the judgment rendered in favor of Snelling, 
on the appeal, confirming the first judgment against Evans, an 
execution issued. and was levied on the property of Evans, the 
defendant, which property had been aliened and sold by Evans, 
after the signing of the judgment obtained by Snelling against 
him, in the Inferior Court, but before the signing of the judgment 
on the appeal. The property of Evans, so aliened and sold by 
him, between the signing of the first judgment andthe signing of 
the judgment on the appeal, was sold by the Sheriff, by virtue of 
Snelling’s fi. fa. and the proceeds of such sale remained. in the 
hands of the Sheriff. At the October Term, 1849, of Talbot 
Superior Court, Snelling moved a rule against the Sheriff, requir- 
ing him to-pay over to his ,f. fa. the money in his hands arising 
from the sale of Evans’ property. Buckner appeared and claim- 
ed the money on his 7. fa. and contended he was entitled to it, 
inasmuch.as. the lien of his judgment had priority in point. of 
time over that of Snelling’s judgment. The Court below decid- 
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ed that Buckner’s judgment was entitled to the money, where- 
upon Snelling excepted. 

The question presented by this record is, whether a judgment 
against a defendant, from which he enters an appeal, operates as 
a lien upon, and binds the property of such defendant, when the 
property is alienated and transferred by him tntermediate the 
signing of the first judgment and the judgment on the appeal ? 
If the property of the defendant which he alienates and sells, 
intermediate the signing of the first judgment and the judgment 
ou the appeal, is dound for the payment of the judgment render- 
ed-on the appeal, then it follows, as a necessary consequence, that 
the lien attaches from the signing of the jirst- judgment, for the 
reason; that the property being alienated and sold by the defend- 
ant, before the rendition of the judgment on the appeal, the latter 
judgment could not bind it, 

The judgment on the appeal, being rendered after the defend- 
ant has sold the property, that judgment does not create a lien 
upon it or bind it ; and if the property so alienated and sold by 
the defendant, is bound for the payment of the creditor’s judg- 
ment on the appeal, the lien attaches, from the date of the first 
jadgment, according to the provisions of the first section of the 
Act of 1822. . 

By the Judiciary Act of 1799, all the property of the defendant 
is bound from~the signing of the first judgment. Prince, 426. 
How bound? For the payment of the judgment creditor’s debt, 
The judgment creates a lien upon all the defendant’s property, 
for the payment of that judgment, and if the defendant alienates 
his property after the date of the judgment, it is still subject to 
satisfy it. If there had been no appeal from Snelling’s judg- 
ment, then it will be conceded that Buckner’s and Snelling’s judg- 
ments would have been entitled to a pro rata distribution of the 
money in the hands of the Sheriff, inasmuch as-both were obtain- 
ed at the same term of the Court, and both bound and created a 
lien upon the defendant’s property. Does the appeal, by the de- 
fendant, from Snelling’s judgment, vacate and destroy the lien 
created by the first judgment, so as to defeat his right to have a 
pro rata distribution of the money arising from the-sale of pro- 
perty alienated by the defendant, applied to his judgment on the 
appeal, according to the words and intention of the Act of 18221 
The preamble to that Act recites, “A contrariety of decisions 
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having taken place in the different Circuits in this State, as to 
the time when the property of the party against whom a judg- 
ment is entered, shall be bound, Be i enacted, That from and af- 
ter the passing of this Act, all property of the party against 
whom a verdict shall be entered and a judgment signed thereon, 
in conformity to the provisions of the 26th section of the Judici- 
ary Act of 1799, shall be bound from the signing of the frst 
judgment, in cases where no appeal is entered; but in cases 
where an appeal is entered from the first verdict, the property of 
the party against whom the verdict is rendered, shall not be 
bound except from the signing of the judgment on the appeal, 
except so far as to prevent the alienation by the party of his or 
their property, between the signing of the first judgment and the 
signing of the judgment on the appeal.” Prince, 451. 

The object of this Statute is, to settle a definite rule of decision, 
as to the ¢éme when the property of the party, against whom a 
judgment is entered, shall be Jound. The Statute declares, that 
all the property of the party shall be bound from the time of 
signing the first judgment, when no appeal is entered, affirming 
the Judiciary Act of 1799. The Statute then declares, that where 
an appeal is entered from the first verdict, the property of the 
party shall not be bound, except from the signing of the judg- 
ment on the appeal; that is to say, the property of the party 
against whom the first judgment shall be signed, shall not be 
bound from the signing of the first judgment, as declared by the 
Judiciary Act of 1799, where an appeal is entered,.and repeals 
the Judiciary Act of 1799 to that extent. Then follows the ez- 
ception expressly made by the Act, “ Except so far as to prevent 
the alienation by the party of his, her or their property, between 
the signing of the first judgment, and the signing of the judg- 
ment on the appeal.” 

By the Judiciary Actof 1799, all the property of the defendant 
is bound, from the date of the first judgment. By the Act of 
1822, the property of the defendant, when it has not been alsena- 
ted between the date of the first judgment and the date of the 
judgment on the appeal, is not bound by the signing of the first 
judgment, but is only bound in cases where an appeal has been 
entered therefrom, from the time of signing the judgment on the 
appeal. But with regard to the property which the defendant 
has alienated, between the date of the jirst judgment, and the 
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date of the judgment on the appeal, that property is bound from 
the date of the first judgment, as declared by the Judiciary Act 
of 1799, and may be taken in satisfaction of the judgment ren- 
dered on the appeal. The Act of 1822 never was intended, and 
does not repeal that part of the Judiciary Act of 1799, which de- 
clares, that all the property of the defendant shall be bound, from 
the signing of the first judgment, so far as respects the property 
which the defendant has alienated, between the signing the first 
jadgment and the signing the judgment on the appeal, because 
such property is expressly excepted from the operation of the Act 
of 1822. That Act substantially declares, that in cases where an 
appeal is entered from the first judgment, the property of the 
defendant shall not be bound, only from the time of signing judg- 
ment on the appéal, except when the defendant shall alienate his 
property, between the date of the first judgment and the date of 
the judgment on the appeal, and then the property, so alienated by 
him, shall be d0und for the satisfaction of the judgment on the 
appeal, from the date of the first judgment, in the same manner 
as declared by the Judiciary Act of 1799. As I have before 
said, if the dzer upon the property alienated by the defendant, is 
not created by the first judgment, it cannot be created by the 
judgment on the appeal, for the reason, that the defendant has 
alienated the property before the judgment on the appeal, and, 
therefore, the latter judgment could not bind it. I suppose it 
will be conceded, that Snelling might have levied on the property 
alienated, sold it, and applied the proceeds thereof in satisfaction 
of his judgment, but for the judgment of Buckner, which is 
claimed to have priority of lien. If the first judgment of Snel- 
ling did not create a lien on the property alienated—did not bind 
that property from its date—on what legal principle could his 
judgment on the appeal, obtained subsequently to the alienation of 
the property, proceed to sell it as the property of the defendant? 
To authorize Snelling to sieze the property alienated, in the 
hands of the purchaser, as the property of the defendant, and sell 
it in satisfaction of his judgment, he must necessarily have had a 
lien upon it; and the property must have been bound by that lien, 
in the hands of the defendant, Sefore the alienation thereof to the 
purchaser. When did that lien attach to the property sold by the 
defendant? When did the property alienated become bound for 
the satisfaction of Snelling’s judgment? Certainly not from the 
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time of signing judgment on the appeal, for, at that time, the de- 
fendant had sold it. The dien was created from the date of the 
first judgment, while the defendant was the owner of the property ; 
the lien was not created by the judgment on the appeal, after the 
defendant had sold the property. When Snelling obtained his 
judgment on the appeal, its lien related back to the date of the 
first judgment, so as to authorize him to seize and sell the pro- 
perty alienated by the defendant to the purchaser, as the property 
of the defendant. The property was seized in the hands of the 
purchaser, as the property of the defendant, by virtue of a judg- 
ment lien of older date than the purchaser’s title, and was sold by 
virtue of that lien, as the property of the defendant, and the money 
in the hands of the Sheriff was raised from the sale of the defend- 
ant’s property, by virtue of alien which bound the property, of 
equal date with Buckner’s lien. Both liens were created at the 
same term of the Court, and both were entitled to a pro rata dis- 
tribution of the money arising from the sale of the defendant's 
property. 

One of two propositions must be true, in my judgment. Snel- 
ling either had the right to seize the property in the hands of the 
purchaser, sold by the defendant, between the date of the first 
judgment and the judgment on the appeal, in satisfaction of his 
judgment lien against the defendant, or he had not. If it is con- 
ceded he had the right to seize and sell the property, by virtue of 
his judgment lien, as the property of the defendant, then his lien 
was created by the first judgment, which is of equal date with 
Buckner’s judgment—for Snelling has no judgment lien of older 
date than the sale of the property by the defendant to the pur- 
chaser, but the first. judgment—he has no other judgment lien 
but. that of the first judgment, which could have bound the pro- 
perty in the hands of the defendant's alienee. If Snelling, then, 
had such a lien, created by his first judgment, as authorized him 
to seize and sell the property as the property of the defendant, 
does the fact that Buckner has a lien of equal date, have the effect 
to vacate or weaken Snelling’s lien? Holding, as I do, that 
Snelling’s lien was created by the first judgment, and bound: the 
property alienated by the defendant, from its date—Buckner’s judg- 
ment having been obtained at the same term of the Court:as 
Snelling’s first judgment, their respective liens on the property of 
the defendant, which was sold, being of equal date—I am‘of the 
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opinion, that the money in the hands of the Sheriff ought to have 
been distributed to their respective liens, pro rata. 

In Hardee et al. vs. Stovall, Simmons § Co. (1 Kelly, 92,) I 
had supposed the same construction was given by this Court to 
the Act of 1822, for which I now contend. In that case, 
Stovall, Simmons & Co. obtained. a judgment against Byne, at 
November Term, 1842, of Burke Superior Court, from which an 
appeal was taken. At the November Term of the Court, 1843, 
the appeal was dismissed, by consent, and the first judgment con- 
firmed by the order of the Court. While the cause was pending, 
on the appeal, Hardee et al. obtained judgments against Byne, 
On a motion to distribute money raised by a sale of the defend- 
ant’s property, the question was made, whether the judgment of 
Stovall, Simmons & Co. had a lien on the money of the defend- 
ant, from the time of the dismissal of the appeal and the confir- 
mation of the first judgment, or whether their judgment created 
a lien on the defendant’s property from its date, before the appeal? 
One of the assignments of error in that case was, “that the 
Court erred in deciding, that when an appeal is entered in any 
cause in this State, the lien created by the first judgment (except 
so far as the same arises out of, and is authorized by the Act of 
1822) on the property of the defendant, is not destroyed by said 
appeal.” 

The plaintiff in-error in that case conteuded, that the Lien of 
the judgment was vacated by the appeal, and that when the ap- 
peal was dismissed, and the first judgment confirmed, the lien of 
the judgment attached only from the time of such confirmation, 
and that Hardee’s judgment having been obtained between the 
entering the appeal and the dismissal thereof, was entitled to the 
money. This Court ruled in that case, that Stovall, Simmons & 
Co. were entitled to the money, and affirmed. the judgment of 
the Court on the assignment of error before recited. Speaking 
of the lien of the judgment, this Court said, “The truth is, that 
the lien of the judgment, at Common Law, is not extinguished by 
the appeal, but suspended. It is not true, although the appeal 
opens all the merits of the issue, that it vacates the first judgment 
or verdict.. This effect is worked only when, there being a re- 
hearing, there is a new verdict rendered, and a judgment on the 
appeal; and not even then, as we shall see, so as to authorize alt- 
enation of property, intervening the two judgments. The appeal is 
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entered, and, indeed, the privilege of the appeal is given, for the 
benefit of the appellant. After the appeal is entered, there are 
cases in which the appellee acquires, by that fact, additional 
rights; but the rights of all other persons remain the same.” 

In that case there had not been an alienation of property by 
the defendant, pending the appeal; but, according to my reading 
of that case, the principle is distinctly asserted, that an appeal 
does not vacate the first judgment, so as to destroy its lien on the 
defendant’s property, pending the appeal; and if the lien of the 
first judgment is not vacated by an appeal, where there has been 
no alienation of property by the defendant, pending the appeal, I 
think the argument drawn from the Act of 1822, is much strong- 
er, when there has been such an alienation, intermediate the two 
judgments. 

According to my construction of the Judiciary Act of 1799, 
and the Act of 1822, and the construction given to the latter Act 
by this Court, in Hardee et al. vs. Stovall, Simmons § Co. Tam of 
the opinion, the judgment of the Court below should be reversed, 
I am not willing to place it in the power of defendants to defeat 
creditors, equally vigilant, by giving such a construction to the 
Act of 1822, as will enable them to enter an appeal, in some par- 
ticular cases, and then transfer their property, and defeat the lien 
of the judgment in such appeal cause, on the ground that the 
judgments not appealed from, have priority of date, when the ap- 
peal judgment creditor sells the property alienated by the defend- 
ant, between the signing of the first judgment and the judgment 
on the appeal; to say nothing of the titles to property which may 
be disturbed by the construction of the Act of 1822, which a ma- 
jority of the Court feel it to be their duty now to give to it, 
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No, 23.—Josern Witson, plaintiff in error, rs. Brannon & 
S#anunon, defendants, 


[1.] Where, on the trial of a cause, a witness, from mistake, failed to prove a 
necessary fact to make out the defendant’s defence to an action against hin— 
the witness having previously assured the defendant he could and would 
do so—whereby the defendant was prevented from procuring other testi- 
mony to prove the same fact, which it would have been in his power to 
have done, and a recovery was had in consequence of such mistake, both 
on the part of the witness and the defendant: Held, that such mistake ope- 
rated as a surprise on the defendant, and thata new trial should be granted, 
the defendant having shown, upon tlie record, a good and legal ground of 
defence to the action. 


Motion for new trial, in Talbot Superior Court. Decided by 
Judge ALEXANDER, July, 1849. 


Brandon & Shanhon brought suit against Joseph Buchanan 
and Joseph Wilson, on a promissory note, to which Wilson 
pleaded that he was only surety, and was. discharged by indul- 
gence granted by plaintiffs to Buchanan, by contract, for a valu- 
able consideration, paid to the plaintiffs. There was a verdict- 
for plaintiffs below. Wilson moved for a new trial, on the ground 
that he was surprised on the trial, by the evidence of one Helms, 
his own witness, who failed to prove that Wilson was surety, after 
having assured him (Wilson) that he would prove that fact; and 
that from this assurance of Helms, he had failed to summon two 
other witnesses, who would prove that fact. 

This motion was accompanied by the affidavit of Wilson, that 
the facts stated in the rule were true; and also the affidavit of one 
Robinson, that he would have proved that Wilson was surety, if 
he had been subpcenaed as a witness. 

The Court refused to grant a new trial, and this decision is as- 
signed for error. 


L. B. Srru, for plaintiff in error, cited— 


Graham on New Trials, 209, 214, 216, 217, 218, 225. D’ Agui- 
las vs. Tobin, 4 Eng..Com. Law Rep. 363. 17 Ib. 249. 
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B. Huu, for defendant, cited— 


Graham, 187,220. 2 Taunt.277. 2 Caines, 37,132. 1 Term 
R.60. 2 Johns. R. 425. Bank St. Marys vs. Mumford & Ty- 
son, 6 Ga. Rep. 45. 


By the Court-—Wakrner, J. delivering the opinion. 


{1.] The defendant in the Court below, made a motion for a 
new trial in the cause, on the ground of mistake and surprise. 
To the action of the plaintiffs, the defendant pleaded that he was 
only security for Buchanan, and that afier the note became due, 
the plaintiffs agreed with Buchanan, the principal debtor, to 
give him further time for the payment of the note, for a valuable 
consideration. 

On the trial, the defendant proved the truth of his plea, so far 
as the contract of indulgence was concerned, by Ivey, a witness 
sworn in his behalf. The defendant then offered Archibald Helms 
as a witness, to prove that he was only security to the note, but 
the witness failed to prove that fact, and a verdict was found for 
the plaintiffs, against the defendant. On the application for new 
trial, the defendant, Wilson, filed his affidavit, in which he states, 
that previous to the term of the Court at which the cause was 
tried, Helms, the witness, assured him that he would recognize 
the note sued on, and prove that defendant was security to the 
note ; and relying on the promise and assurances of said witness, 
he failed to procure further evidence of that fact, which he could 
_have done, and that he will be able to do so by other witnessés, 
if allowed a new trial; that on the trial, Helms failed to identify 
the note, and failed to prove that defendant was security. The 
affidavit of Wm. F. Robinson, also, was filed in support of the 
motion for new trial, in which he states, that he heard one of the 
plaintiffs say that Wilson, the defendant, signed said note as secu- 
rity for Buchanan. The bill of exceptions shews, that the de- 
fendant pleaded a good and legal defence to the action on the note, 
aud sustained it by proof, except as to the fact that he was secu- 
rity to the note, which fact he did not prove, in consequence of 
being misled by the witness, and that he was taken by surprise 
on the trial, in consequence of the witness failing to prove what 

VoL. vir, 18 
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he had assured him he would prove, and that he was prevented, 
by the assurance of the witness, from procuring the testimony of 
other witnesses, to prove that he was security, which the record 
shews he could have done. Applications of this sort for new 
trials, ought to be closely scrutinized, so as to guard against the 
abuse of a rule, intended for the advancement of justice; but 
where there has been, as in this case, a blameless mistake, and an 
injury to the party, resulting from such mistake, a new trial, in 
our judgment, ought to be granted. The defendant here exer- 
cised ordinary care and diligence to procure the testimony neces- 
sary to make out his defence. He proved by Ivey the contract 
for indulgence of the principal in the note, for a valuable consid- 
eration, and had a right to suppose that he could prove the fact 
of his being security to the note, by Helms, when he assured him 
he could and would prove that fact; but the result shewed he 
was mistaken, and that mistake was occasioned by the conduct of 
the witness: by his promise and assurance, the defendant was 
prevented from procuring the testimony of other witnesses, to 
prove the fact the witness assured him he would prove, whereby 
the defendant has been injured the amount of the recovery against 
him. In D’ Aguilar vs. Tobin, (4 English Com. Law Rep. 363,) 
it was held, in an action on a policy, that where the defendant, by 
the mistake of his witness, failed in producing the necessary doc- 
ument from the Admiralty, for proving a breach of the Convoy 
Act, the Court granted a new trial, in order to let him into his 
defence, after verdict found for the plaintiff on the merits. Now, 
it may be said that the witness, Helms, was mistaken as to what 
he could prove, with regard to the defendant being security to 
the note. Concede this to be so, and yet, after his assurance to 
the defendant, that he would prove that fact, before the trial, and 
his failure to do so at the trial, did not operate any the less asa 
surprise to the defendant, who had relied on his testimony to make 
out his defence. The merits of this application, as well as the 
justice of the cause, require that a new trial should be granted, 
and for that purpose, we reverse the judgment of the Court 
below. 
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‘ Tuespay, February 12. 

The Honorable Supreme Court met pursuant to adjournment, 
&c. 

Upon motion of Hon. C. B. Cole, a committee was appointed 
by the Court to report, to-morrow morning, suitable resolutions 
in regard to the death of Wm. H. Anperson, Esq. late a. Mem- 
ber of the Bar of this Court; whereupon, the Court appointed 
Hon. C. B. Cole, Hon. C. B. Strong, Hon. C. J. McDonald, Hon. 
A. H. Chappell and O. C. Gibson, Esq. 


Wepnespay, February 13. 

The Hon. Supreme Court met, &c. 

Hon. C. B. Cole, from the committee appointed yesterday, 
made the following Report, which, upon being read, was ordered 
to be placed upon the minutes, 

Wm. Henry Anperson having departed this life since the last 
term of this Court for this District, we embrace the first opportu- 
nity to express our profound and heartfelt respect for the memory 
of our young and gifted brother. 

Six months ago, Mr. ANDERSON appeared before this Court, at 
Decatur, buoyant with hope and health, and in possession of all 
his bodily and mental powers, ready to compete with the ablest, 
in the glorious struggle for intellectual supremacy. He is now a 
clod of the valley—a tenant of the cold and cheerless grave. 
What a commentary on the value of human pursuits and human 
objects! What a lesson to his survivors, on the frail tenure of 
earthly existence, and the baseless structure of all earthly hopes 
and earthly greatness ! 

Mr. ANDERSON was born and educated in Virginia, and came 
to this city a little more than a year ago, and commenced the 
practice of law, with the most flattering pfospects. Nature had 
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gifted him with a fine and commanding person, and a mind at 
once clear, comprehensive and energetic, which he had carefully 
cultivated and stored with a fund of professional and general 
knowledge. 

In his disposition, he was frank, friendly and sociable; in his 
intercourse with the world, he was, in all respects, the finished 
gentleman; in his family, he was most exemplary, and all that a 
fond and affectionate husband and brother could be. No wonder, 
then, that the early and unexpected death of such a man should 
electrify a whole community, and should be most deeply deplor- 
ed—it would be matter of surprise if it were not so. Indiffer- 
ence and apathy at such an event would mark, with a foul blot, 
the moral sense and feeling of any community. 

To his bereaved wife, his death is truly irreparable. In the 
apparent enjoyment of robust health, and with the prospect of 
many years of domestic happiness in the bosom of his family, 
he is suddenly seized with the fatal malady that snatches him 
from their embraces, and transfers him to an early grave, but, as 
we hope, to a brighter and happier world. 

Most sincerely do we sympathize with the mourning relations 
of our deceased brother. Their grief can now admit of little 
consolation—time alone can assuage it—a resigned submission to 
the inscrutable, but unerring decree of overruling Providence, 
can alone mitigate its poignancy. 

The husband and friend has descended to the tomb, at the 
threshold of his usefulness, but in the full meridian of his talents ; 
leaving to them, as a rich inheritance, a name without a stain, and 
a character of superior knowledge as a lawyer and exalted worth 
as aman, 

Resolved, therefore, That we deeply deplore the early death of 
our young and much esteemed brother, Witt1am Henry ANpDER- 
SON. 

_ Resolved, That we sincerely condole with the bereaved wife and 
family of our deceased brother. 

Resolved, That for the purpose of rendering merited honor to 
his memory, and of perpetuating, as far as it is possible to per- 
petuate, this expression of our love and respect for our deceased 
brother, we will wear the usual badge of mourning for thirty 
days, and request the Court to enter these proceedings on its re- 
cords, and transmit a copy to his family. 
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Upon the reading of the report and resolutions, Judge Lusp- 
KIN, from the Court, responded as follows : 


Mr. Chairman and Gentlemen of the Bar: 

My response to your report will be brief, for the reason that 
my acquaintance with our deceased brother was exceedingly 
limited. I met him, for the first and last time, at the August 
Term of this Court, at Decatur, where, it seems, he contracted the 
fatal malady which has hurried him so rapidly to the tomb. 

I well remember his striking personal appearance—his manly 
beauty of face and form—his respectful bearing toward the Bench, 
so befitting a stranger—his courteous demeanor toward the Bar, 
so becoming, at all times, a professional gentleman. 

He appeared before us in behalf of an unfortunate fellow-be- 
ing, who had been convicted of murder. Among other grounds 
taken in his behalf, was the refusal by the Circuit Court, to grant 
the prisoner a new trial, for the reason that, owing to the popular 
prejudice, he could not get justice. It appeared, from the re- 
cord, that in addition to the oath of the accused, several other 
affidavits were submitted to the presiding Judge, to the effect, 
that no such excitement prevailed in the community, as would 
prevent a fair and impartial trial ; but whether this contradictory 
evidence was elicited by the State or the defendant, was not 
stated. If adduced by the prosecution, it was irregular, and 
should not have been considered—if by the prisoner, it authoriz- 
ed the Court to exercise its discretion and refuse the continuance. 

Unwilling to refuse a re-hearing upon a mere rigid rule of law, 
namely, that the record must show, afirmatirely, that the judg- 
ment below was wrong, the question was propounded, by one of 
my colleagues, to the deceased, as to the truth of the case. He 
had reason to suppose, that the fate of his client was suspended 
upon his answer. Still he did not hesitate. He responded mod- 
estly, but firmly, that the additional testimony was offered by the 
accused. 

This incident fixed the character of Mr. ANDERSON in my es- 
teem—it will never be obliterated from my recollection. Ohas- 
tity is the strength and bulwark of woman’s character—devotion 
to truth, that of man’s. So long as he rigidly adheres to truth, un- 
der ail circumstances, however pressing the temptation—he may 
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be addicted to drunkenness, or any other unfortunate habit—he is 
still “a man for a’ that.” 

Let the resolutions be entered on the Minutes of the Court, as 
a lasting memorial of the estimation in which our departed broth- 
er was held by the members of this Court, and of the Bar with 
which he was associated. 








